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ENDANGERED  SPECIES  ACT 
REAUTHORIZATION— SAN  MARCOS 


TUESDAY,  JULY  6,  1993 

House  of  Representatives,  Subcommittee  on  Environ- 
ment and  Natural  Resources,  Committee  on  Mer- 
chant Marine  and  Fisheries, 

San  Marcos,  Texas 

The  Subcommittee  met,  pursuant  to  notice,  at  9:00  a.m.,  in  the 
Albert  B.  Alkek  Library,  Teaching  Theater,  Southwest  Texas  State 
University,  San  Marcos,  Texas,  the  Honorable  Greg  Laughlin, 
[chairman]  presiding. 

Present:  Representatives  Laughlin  and  Fields. 

Staff  present:  Lesli  Gray,  Gina  DeFerrari,  Cyndy  Wilkinson,  and 
Harry  Burroughs. 

OPENING  STATEMENT  OF  THE  HONORABLE  GREG  LAUGHLIN,  A 
U.S.  REPRESENTATIVE  FROM  TEXAS 

Mr.  Laughlin.  Field  hearing  for  the  Merchant  Marine  and  Fish- 
eries is  now  called  to  order.  This  is  the  Subcommittee  on  the  Envi- 
ronment and  Natural  Resources.  I  want  to  welcome  all  of  you  here 
today.  While  my  watch  is  not  quite  9  o'clock,  the  one  that  every- 
body can  see  in  the  room,  does  say  that  it  is  a  minute  after  9:00,  so 
we  are  going  to  follow  the  clock  at  the  back  of  the  room. 

First,  I  want  to  welcome  my  colleague  and  good  friend,  Congress- 
man Jack  Fields  from  Humble.  Jack  represents  the  8th  Congres- 
sional District  in  Texas,  which  generally  is  Humble  and  parts  of 
counties  I  used  to  represent  in  Wylie,  Austin  and  all  of  Washington 
County  and  all  of  Brazos  County. 

The  reauthorization  of  the  Endangered  Species  Act  is  probably 
one  of  the  most  hotly-debated  issues  this  past  year.  Jack  and  I 
asked  the  Chairman  of  the  Full  Committee,  Chairman  Studds,  to 
allow  us  to  have  a  field  hearing  in  San  Marcos  and  San  Antonio,  to 
give  the  citizens  of  central  and  the  coastal  area  of  Texas  an  oppor- 
tunity to  express  their  ideas,  concerns  and  recommendations  with 
regard  to  the  Endangered  Species  Act.  We  need  to  hear  how  Con- 
gress can  make  the  Endangered  Species  Act  work  better  for  the 
people  of  Texas  while,  at  the  same  time,  protecting  our  very  impor- 
tant environmental  resources,  such  as  the  endangered  species.  I  be- 
lieve that  the  endangered  species  need  to  be  protected,  but  before 
populations  are  so  depleted  that  there  is  little  hope  for  long-term 
recovery.  I  also  believe  that  consideration  must  be  given  to  the 
social  and  the  economic  aspects  of  the  species  listing. 

(l) 


We  requested  that  we  hold  these  field  hearings  in  San  Marcos 
and  San  Antonio  for  several  reasons — chiefly  because  of  its  proxim- 
ity to  two  areas  of  great  concern  to  the  Central  Texas  region — the 
Balcones  Canyonlands  and  the  Edwards  Aquifer.  This  hearing, 
however,  was  not  intended  to  discuss  just  these  issues.  Rather,  we 
hope  to  use  the  information  gained  through  the  testimony  offered 
here  in  order  to  improve  the  Act. 

I  want  to  emphasize  that  I  think  that  agriculture  is  important, 
that  home  building  is  important,  and  the  stripping  industry  and 
other  industries  which  in  fact  have  become  endangered  also.  I  am 
concerned  at  how  the  local  governments  are  impacted  by  the  en- 
dangered species. 

This  is  an  important  hearing.  I  hope  the  witnesses  and  the 
groups  they  represent  will  offer  their  unique  perspectives  and  some 
real  suggestions  for  the  improvement  of  the  Endangered  Species 
Act. 

I  would  like  to  welcome  the  witnesses.  Today  we  will  hear  from  a 
variety  of  interests,  including  farming,  ranching,  environmental, 
home  building,  shrimping,  academia  and  Government.  Due  to  the 
limited  time  that  we  have  for  this  hearing,  witnesses  have  been  al- 
lotted only  five  minutes  of  oral  testimony;  however,  they  have  been 
requested,  and  I  can  verify  from  reading  the  statements  last  night, 
they  have  all  submitted  substantially  longer  than  five  minutes 
worth  of  testimony  that  will  be  made  an  official  part  of  the  record. 
So,  anyone  in  the  audience  also  is  invited  to  submit  to  this  hearing 
a  written  document  that  will  become  a  part  of  the  official  hearing. 
By  agreement  with  Congressman  Fields,  we  are  going  to  keep  the 
record  of  this  hearing  open  until  August  the  6th,  1993,  so  that  any 
witness  or  person  who  is  here  who  wants  to  submit  an  official  writ- 
ten document  to  be  made  a  part  of  the  official  hearing  will  be  able 
to  do  so. 

In  addition,  out  on  the  tables,  at  either  door  will  be  cards  that 
you  can  fill  out  and  put  questions  on  or  any  comment  that  you 
have.  There  are  boxes  out  there  that  the  Committee  staff  will  uti- 
lize to  gather  the  comments  you  may  have  and  also  to  retrieve 
them  for  appropriate  action.  I  also  want  to  thank  the  Southwest 
University  staff  who  have  been  very  supportive  of  this  hearing.  Not 
only  has  President  Supple  been  supportive,  but  the  entire  South- 
west Texas  University  staff  has  been  here.  You  see  many  of  them 
around  helping  with  the  sound  system,  the  video  system.  They 
helped  get  the  tables  arranged.  They  have  just  been  very  support- 
ive. So,  I  thank  them  very  much,  on  behalf  of  the  Committee. 

At  this  time,  I  will  turn  to  Congressman  Fields,  who  is  the 
Senior  Republican  on  the  Full  Committee  of  Merchant  Marine  and 
Fisheries  for  any  comments. 

STATEMENT  OF  THE  HONORABLE  JACK  FIELDS,  A  U.S.  REPRE- 
SENTATIVE FROM  TEXAS,  AND  RANKING  MINORITY  MEMBER, 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

Mr.  Fields.  Thank  you,  Greg.  I  am  glad  to  be  back  in  San 
Marcos.  As  a  young  boy,  I  used  to  come  to  this  area  every  summer 
to  swim  and  vacation  with  my  family.  However,  this  morning,  I  am 
here  on  business.  We  begin  the  first  of  three  field  hearings  on  the 


Endangered  Species  Act  of  1973.  We  have  already  had  three  hear- 
ings in  Washington.  I  am  really  pleased  to  be  back  in  Texas  to 
listen  to  the  very  people  who  are  directly  affected  by  the  Act. 

In  the  early  years  after  the  Endangered  Species  Act  was  passed, 
there  were  few  problems;  but,  now  it  seems  that  every  day  we  hear 
about  a  new  endangered  species,  a  new  crisis.  Who  has  not  heard 
about  the  snail  darter  or  the  spotted  owl?  Certainly  everyone  in 
this  part  of  Texas  knows  about  the  fountain  darter.  Some  folks  say 
that  the  Act  is  fine  the  way  it  is.  They  also  say  that  farmers  and 
ranchers  and  shrimpers  are  exaggerating  the  problems  with  the 
Act.  I  say  to  those  people  that  they  are  dead  wrong.  The  Act  does 
need  to  be  changed.  That  is  why  I,  along  with  Billy  Tauzin  of  Lou- 
isiana, introduced  House  Resolution  1490. 

Let  me  tell  you  just  a  few  of  the  changes  that  my  bill  makes  to 
the  Endangered  Species  Act.  Most  importantly,  my  bill  compen- 
sates property  owners  if  because  of  an  endangered  or  threatened 
species  they  cannot  use  their  property  anymore.  The  Constitution 
guarantees  all  of  us  compensation  if  our  property  rights  are  taken. 
My  bill  makes  sure  that,  if  you  have  a  right  to  compensation,  that 
you  will  get  that  right  quickly.  Let  me  just  add  an  addendum,  be- 
cause my  family  has  lived  on  one  piece  of  property  in  Humble, 
Texas  since  the  1860's.  I  do  not  want  compensation  from  anybody 
for  my  property.  I  want  the  use  of  my  property. 

This  bill  does  some  other  important  things.  It  allows  the  public 
more  of  a  chance  to  participate  in  the  process.  It  requires  an  eco- 
nomic assessment  of  each  recovery  plan,  so  that  the  Government 
understands  what  it  will  cost  the  average  citizen.  This  legislation 
also  makes  it  easier  for  ordinary  people,  the  average  landowner,  to 
find  out  if  some  activity  they  have  planned  on  their  property  will 
affect  a  threatened  or  endangered  species.  In  short,  H.R.  1490  in- 
jects some  old-fashioned  common  sense  into  the  whole  process.  We 
all  have  to  live  together  on  the  planet  and,  while  we  should  protect 
plants  and  animals  for  future  generations,  it  seems  to  me  that  we 
should  not  endanger  human  rights  in  the  process. 

I  look  forward  to  hearing  from  the  fine  panel  of  witnesses.  I  real- 
ize that  we  will  learn  a  lot  from  the  testimony  today. 

Mr.  Laughlin.  Our  first  witness  today  will  be  Judge  John 
Doerfler,  from  Williamson  County,  the  County  Judge  of  Williamson 
County. 

Before  you  start  testifying,  Judge,  I  ought  to  establish  at  least 
one  House  Rule.  That  is,  the  Committee  clerk  will  operate  the  light 
system  in  front  of  you.  As  long  as  it  is  on  green,  you  talk  about 
whatever  you  want;  when  it  turns  orange,  that  tells  you  that  you 
have  got  one  minute  left;  and  when  it  turns  red,  you  need  to  stop 
talking.  I  hope  I  never  have  to  appear  before  you  in  your  court,  if  I 
have  to  stop  you  from  talking. 

With  that,  Judge,  we  look  forward  to  your  testimony. 

STATEMENT  OF  THE  HONORABLE  JOHN  DOERFLER,  JUDGE, 
WILLIAMSON  COUNTY 

Judge  Doerfler.  Thank  you,  sir. 

Mr.  Chairman,  and  members  of  the  Subcommittee,  good  morning 
to  you.  I  am  John  Doerfler,  County  Judge  of  Williamson  County. 


Williamson  County  is  on  the  northern  border  of  Travis  County  and, 
therefore,  we  share  many  similar  issues,  especially  when  it  comes 
to  the  Endangered  Species  Act.  In  fact,  this  area  of  Central  Texas, 
from  Bell  County,  south  through  Bexar  County,  share  many  of  the 
same  environmental  features,  not  the  least  of  which  is  our  plant 
and  animal  life.  We,  in  Williamson  County  probably  have  been 
tagged  as  renegades  or  anti-environmentalists  because  of  our  deci- 
sion not  to  participate  in  the  regional  BCCP  plan.  This  reputation  I 
think  is  most  undeserved.  For  over  a  hundred  years,  the  majority 
of  Williamson  County  residents  made  their  living  from  agriculture, 
respecting  and  nurturing  our  land  and  wildlife.  Although  parts  of 
our  county,  especially  the  southwest  corner,  is  becoming  highly  ur- 
banized, agriculture  is  still  the  number  one  dollar-producing  indus- 
try in  our  county.  Being  agriculturally-oriented,  we  are  also  strong 
advocates  of  property  rights. 

As  our  county  has  begun  to  grow — we  were  the  second  fastest- 
growing  county  in  Texas  in  the  1990  census — we  have  experienced 
a  lot  of  development  and  building  activity,  particularly  in  the 
southwest  quadrant,  bringing  much  needed  jobs  and  a  growing  tax 
base  to  support  our  excellent  schools  and  vibrant  cities.  I  give  you 
this  background  to  try  to  help  you  understand  our  frustration  with 
the  present  Endangered  Species  Act  and  why  I  am  encouraging  you 
to  revise  and  simplify  the  Act. 

I  am  not  at  all  opposed  to  the  Endangered  Species  Act.  In  fact,  I 
support  the  basic  theory  of  preserving  all  species  of  wildlife,  plant 
and  animal,  that  we  can,  not  only  for  our  enjoyment,  but  also  for 
future  generations.  I  believe  that  when  the  Endangered  Species  Act 
was  first  adopted  in  1973,  its  intention  was  not  at  all  what  we  have 
today.  Saving  the  bald  eagle,  whooping  crane  and  other  like  species 
was  the  original  intent  of  the  law;  but,  like  so  many  things,  when 
the  pendulum  starts  swinging,  it  does  not  stop  in  the  middle,  it 
goes  all  the  way  to  the  other  extreme. 

I  would  like  to  give  you  a  few  examples  of  some  of  my  experi- 
ences with  the  Endangered  Species  Act  in  my  short  two  years  in 
office.  First,  a  major  mall  project  in  Williamson  County  has  been 
delayed  for  two  years  because  of  a  cave  that  was  found  on  the  prop- 
erty containing  endangered  cave  invertebrates.  Two  years  and  one 
million  dollars  for  the  purchase  of  two  parcels  of  land  for  mitiga- 
tion later,  the  Fish  and  Wildlife  Service  finally  issued  a  10(a) 
permit.  Not  only  has  this  caused  a  tremendous  loss  of  sales  tax  dol- 
lars to  the  State  of  Texas  and  the  city  of  Austin,  it  has  caused  the 
loss  of  ad  valorem  tax  revenue  to  Austin,  the  school  district  and 
the  county,  not  to  mention  the  loss  of  job  opportunities  when  this 
area  needed  them  badly. 

The  second  is  an  expansion  of  3M  in  Travis  County — almost  the 
same  scenario.  It  took  approximately  $1  million  of  land  mitigation 
to  get  clearance  for  their  expansion.  The  city  of  Leander  has  an  ap- 
proved subdivision,  with  all  the  infrastructure  in  place,  ready  to  go; 
but  no  construction  can  begin  because  it  is  a  possible  habitat  for 
the  golden-cheeked  warbler.  Some  lots  that  were  platted  years  ago 
on  Lake  Georgetown  cannot  be  built  on  because  of  the  golden- 
cheeked  warbler,  rendering  the  value  of  these  lots  at  zero. 

I  give  you  some  of  these  examples  just  to  show  you  the  negative 
economic  impact  of  the  Endangered  Species  Act  in  its  present  form. 


I  have  tried  to  avoid  statistics  and  other  technical  aspects  in  this 
presentation,  as  I  believe  they  will  be  adequately  covered  by  other 
testimony.  I  would  like  to  add  that,  from  a  list  of  less  then  300  spe- 
cies, the  members  of  the  endangered  and  threatened  species  that 
currently  are  listed  has  grown  to  more  than  700,  with  more  than 
4,000  species  now  considered  to  be  candidates  for  listing.  Additional 
petitions  for  listing  species,  subspecies  and  extinct  population 
groups  of  vertebrates  are  filed  weekly.  As  the  list  of  protected  spe- 
cies grows,  conflicts  under  the  Act  between  listed  species  and  pro- 
posed human  actions  are  increasing. 

We  need  an  Endangered  Species  Act  that  protects  our  nation's 
plant  and  animal  life,  allows  economic  growth  and  respects  private 
property  rights.  We  need  an  Endangered  Species  Act  that  better 
serves  species  and  humans  by  bringing  harmony  into  our  planet.  I 
appreciate  your  attention.  I  would  plead  with  you  to  help  bring  the 
pendulum  back  where  it  belongs — not  to  the  right  or  to  the  left, 
but  in  the  middle  where  people  and  all  living  things  coexist  peace- 
fully together.  Thank  you,  sir. 

[The  prepared  statement  of  Judge  Doerfler  can  be  found  at  the 
end  of  the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Our  next  witness  will  be  Mr.  J.B.  Ruhl.  He  is  a 
lawyer  with  the  firm  of  Fulbright  &  Jowarski.  Mr.  Ruhl  is  widely- 
published  in  the  area  of  environmental  law. 

Mr.  Ruhl. 

STATEMENT  OF  J.B.  RUHL,  ATTORNEY,  AUSTIN,  TEXAS 

Mr.  Ruhl.  Thank  you.  Good  morning,  Congressmen.  I  am  J.B. 
Ruhl,  with  the  law  firm  of  Fulbright  &  Jaworski,  in  Austin  Texas. 
As  a  result  of  the  particular  emphasis  in  my  legal  practice  on  land 
development  issues,  I  have  been  immersed  for  several  years  in  the 
practical,  real  world  experience  under  the  Endangered  Species  Act, 
as  it  has  affected  landowners,  developers,  farmers,  ranchers,  indus- 
trial and  commercial  operations  and  other  members  of  the  regulat- 
ed community  in  Central  Texas. 

There  is  no  question  that  the  Act  has  fundamentally  altered  land 
ownership  practices  in  that  area  most  dramatically  in  the  last  five 
years.  Your  hearings  here  today  are  a  most  timely  and  important 
event  for  the  regulated  community. 

I  have  been  fortunate  to  be  exposed  to  landowners  who  under- 
stand the  value  of  species  protection  and  who  genuinely  wish  to 
comply  with  the  Act,  as  they  exercise  their  property  ownership 
rights.  So,  I  do  not  purport  to  speak  on  behalf  of  those  who  would 
eradicate  or  ignore  the  Act  or  its  goals.  But  one  should  not  mistake 
agreement  over  the  basic  principle  of  species  protection  with  agree- 
ment over  how  to  conduct  the  process  of  regulation  toward  that 
goal. 

Like  me,  most  landowners  and  developers  generally  are  happy 
with  the  societal  objective  of  protecting  the  species  and  their  eco- 
systems. What  frustrates  them  and  me  are  the  unclear  substantive 
standards  and  procedural  ambiguities  which  presently  characterize 
the  Act  and  its  administration.  These  policies  have  made  landown- 


ership  and  development  in  Central  Texas,  and  I  suspect  elsewhere 
in  the  nation,  an  unpredictable,  unpleasant  venture. 

One  Austin  landowner  said  it  best  in  wishing  that  were  she  to 
discovery  the  presence  of  an  endangered  species  on  or  near  her 
property,  she  could  feel  that  the  Federal  Government  would  en- 
courage and  reward  her  for  conserving  and  protecting  the  species 
individuals.  That,  however,  is  not  the  reality.  The  reality  for  land- 
owners in  that  position  is  a  feeling  of  being  punished,  of  being 
robbed  of  private  property  rights  and  of  being  accused  of  anti-envi- 
ronmental ideals  for  even  suggesting  that  development  could  occur 
in  balance  with  species  protection  goals.  It  does  not  have  to  be  this 
way.  So  long  as  the  discussion  remains  focused  on  buzzwords,  such 
as  biodiversity,  regional  planning  and  ecosystems,  we  neglect  the 
nitty-gritty  reality  that  this  Act  is  a  regulatory  statute  with  a  regu- 
lated community,  in  need  of  unambiguous  standards  and  proce- 
dures. Congress,  in  laws  like  the  Clean  Water  Act  and  the  Resource 
Conservation  Recovery  Act,  has  nearly  micro-managed  the  admin- 
istrative goals  and  procedures.  For  example,  much  like  the  species 
listing  process  under  the  Endangered  Species  Act,  Congress  has  re- 
quired EPA  to  list  hazardous  wastes;  but,  once  it  lists  such  wastes, 
EPA  does  not  leave  the  regulated  community  guessing  about  how  it 
must  manage  and  dispose  of  those  wastes.  Why  should  the  endan- 
gered species  program  be  allowed  to  fail  in  that  respect? 

The  regulated  community  ought  to  get  more  from  the  process 
than  under  the  present  system.  It  ought  to  get  a  clear  idea  of  what 
the  listing  of  a  species  means  in  terms  of  regulatory  impact.  It 
ought  to  be  receiving  a  comprehensible  blueprint  for  how  to 
comply. 

I  know  you  will  hear  a  lot  today  and  as  reauthorization  pro- 
gresses about  grand  ideas  like  the  Balcones  Canyonlands  Plan  and 
about  large  compliance  disputes,  such  as  the  Edwards  Aquifer.  I 
am  here  today  to  address  the  smaller  issues  which,  when  multi- 
plied by  the  countless  large  and  small  landowners  and  developers 
out  there  who  face  them  at  every  turn,  rise  to  be  what  really 
should  become  the  focus  of  these  reauthorization  efforts.  We  need 
to  move  the  debate  off  of  the  flashy  shoot-for-the-moon  level  and 
get  down  to  the  real  world. 

There  is  a  danger  of  having  those  important  listing  and  permit- 
ting and  compliance  issues  get  lost  in  the  shuffle  of  reauthorization 
debate.  For  example,  much  of  the  boosterism  you  have  heard  of  re- 
gional planning  would  lead  Congress  to  believe  that  we  should  not 
undertake  to  improve  existing  regulatory  procedures  with  the  land- 
owner, farmer,  business  operation  and  developer  in  mind.  The 
myth,  and  I  assure  you,  it  is  a  myth,  is  that  regional  plans  are  the 
be-all,  end-all  solution  to  the  balance  between  endangered  species 
protection  and  landowner  concerns.  After  having  their  questions 
about  the  Balcones  Plan  ignored  and  their  input  muted  now  for 
almost  six  years,  unfortunately,  few  landowners  in  Austin  whom  I 
know  will  agree  with  the  contention  that  regional  planning  is  a  so- 
lution for  landowner  compliance. 

Congressmen,  if  Congress  is  interested  in  making  the  Endan- 
gered Species  Act  work,  not  only  for  species,  but  also  for  the  regu- 
lated community,  the  Act  needs  more  than  just  some  tinkering 
during  this  reauthorization  process.  House  Resolution  1490,  spon- 


sored  by  Congressman  Tauzin  and  several  members  of  the  Subcom- 
mittee does  much  in  this  respect,  and  should  be  given  serious  con- 
sideration. In  that  regard,  in  my  written  testimony,  I  have  several 
specific  proposals  for  improving  opportunities  for  land  development 
compliance,  with  the  Endangered  Species  Act. 

In  general  terms,  I  recommend  that  Congress  require  that  listing 
decisions  be  based  on  a  thorough  review  of  all  available  data  and 
disclose  all  differing  opinions  and  conflicting  data.  I  suggest  that 
Congress  require  that  listing  rules  describe  the  activities  which 
would  harm  the  species  and  the  locations  where  those  activities  are 
regulated.  I  recommend  that  Congress  require  blue  ribbon  peer 
review  of  the  entire  listing  decision.  In  other  words,  require  simply 
that  listing  rules  be  based  on  firm,  scientific  consensus;  apprise  the 
regulated  community  of  why  an  activity  is  regulated;  and  enforce- 
ment policies  must  follow  those  promulgated  standards.  I  also  rec- 
ommend that  Congress  extend  the  Section  Seven  consultation  proc- 
ess timeframes  to  non-Federal  projects,  and  allow  small  and  other 
low-impact  projects  to  proceed  under  general  permits,  similar  to 
the  Corps  of  Engineer  Nationwide  Permit  Program.  In  other  words, 
put  the  non-Federal  Permitting  process  on  an  equal  footing  with 
the  existing  Federal  process. 

Congressman,  the  rhetoric  of  the  endangered  species  reauthoriza- 
tion debate  would  have  us  believe  that  we  have  a  choice  only  be- 
tween gutting  the  Act  or  turning  it  into  the  Godzilla  of  environ- 
mental laws.  The  issues  I  have  raised  are  not  that  gargantuan  or 
that  divorced  from  the  existing  framework  of  the  statute.  Much  as 
the  Tauzin  Bill  begins  to  do,  a  lot  can  be  done  to  improve  opportu- 
nities for  landowners  without  sacrificing  one  iota  of  species  protec- 
tion. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ruhl  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Our  next  witness  will  be  Mr.  Jim  Mills,  a  rancher 
and  home  builder  in  Williamson  County.  Mr.  Mills. 

STATEMENT  OF  JIM  MILLS,  PAST  PRESIDENT,  TEXAS  CAPITOL 
AREA  BUILDERS  ASSOCIATION 

Mr.  Mills.  Good  morning.  Thank  you,  Congressman.  My  name  is 
Jim  Mills,  and  I  am  a  rancher  and  developer  in  the  Williamson 
County  area.  I  also  serve  as  a  Life  Director  of  the  National  Associa- 
tion of  Home  Builders.  Previously,  I  have  served  as  President  of 
the  Texas  Capitol  Area  Builders  Association,  which  represents 
eight  counties  around  the  Austin  metropolitan  area.  I  am  here  to 
day  as  the  spokesman  for  numerous  builders,  and  home  buyers, 
and  landowners  who  have  confronted  problems  with  the  Endan- 
gered Species  Act.  My  testimony  today  has  two  goals:  To  describe 
how  the  Endangered  Species  Act  has  impacted  the  Austin  area, 
and,  based  on  our  experiences,  offer  some  reforms  to  the  Act. 

Since  1987,  the  U.S.  Fish  and  Wildlife  Service  has  determined 
that  two  birds,  five  cave  invertebrates,  and  a  variety  of  plants  re- 
quired the  Act's  protection.  After  these  listings  effectively  imposed 
a  development  moratorium  in  western  Travis  County,  the  county 
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appraisal  district  estimated  that  land  values  fell  over  $335  million, 
largely  as  a  result  of  environmental  regulation.  Property  tax  reve- 
nues fell  $7  million.  These  figures  did  not  anticipate  the  lost  reve- 
nues from  abandoned  business  ventures. 

I  acknowledge  that  species  preservation  is  a  worthy  goal.  The 
natural  environment  in  this  area  is  what  has  attracted  many  home 
buyers  and  businesses.  However,  Congress  must  ensure  that  the 
Act's  land  user  prohibitions  are  exercised  with  discretion.  Accord- 
ingly, the  Act  must  be  reformed  in  the  following  areas:  Listing  de- 
cisions, critical  habitat,  habitat  conservation  plans,  and  compensa- 
tion. 

First  let  me  address  the  listing  decisions.  Controversial  decisions 
taint  the  listing  process.  In  Central  Texas,  the  Fish  and  Wildlife 
Service  routinely  relies  on  insufficient  criteria  to  determine  when 
to  confer  endangered  status.  Congress  should  ensure  that  the  Act's 
protections  are  extended  only  to  those  species  which  are  truly 
threatened. 

The  Tauzin/Fields  Bill  includes  many  of  the  necessary  reforms  to 
the  listing  process.  For  example,  the  bill  requires  field  testing  to 
verify  the  data  collected  and  creates  a  blind  peer  review  system  to 
check  that  data.  In  Austin,  the  data  for  listing  the  cave  bugs  was  so 
bad  that  there  is  already  a  de-listing  petition  filed  by  the  William- 
son County  Commissioners  Court  because  of  the  faulty  original 
analysis. 

The  second  area  I  wish  to  address  is  critical  habitat.  Nationwide, 
the  Fish  and  Wildlife  Services  has  failed  to  designate  critical  habi- 
tat. As  a  result,  the  Fish  and  Wildlife  Service  regulates  all  habitat, 
whether  or  not  it  supports  endangered  species.  The  untenable 
result  is  that,  in  western  Travis  County  virtually  all  proposed  de- 
velopment from  construction  of  one  single-family  residence  on  a 
five  acre  tract  to  the  widening  of  an  existing  road  to  a  hundred-lot 
subdivision,  requires  prior  Fish  and  Wildlife  approval. 

Even  where  there  have  been  studies  to  prove  that  there  are  no 
species  on  the  subject  properties,  Fish  and  Wildlife  has  threatened 
criminal  prosecution  for  clearing  underbrush.  Moreover,  since 
there  is  no  requirement  to  notify  the  property  owners  that  they 
own  potential  habitat,  many  individuals  are  unaware  of  their  re- 
sponsibilities. 

I  want  to  emphasize  that  the  designation  of  critical  habitat  is  ex- 
tremely important,  not  just  because  it  determines  which  land  is  es- 
sential to  species  recovery,  but  because  it  is  the  only  time  where 
economic  and  other  relevant  impacts  can  be  considered.  Congress 
should  mandate  that  the  critical  habitat  be  designated  at  the  time 
of  the  listing. 

Finally,  I  want  to  talk  about  costs  and  compensation  to  landown- 
ers. In  Austin,  the  stringent  land  use  restrictions  on  private  prop- 
erty imposed  by  the  Act,  prompted  the  development  of  the  Bal- 
cones  Canyonland  Conservation  Plan,  a  multi-species  plan.  Secre- 
tary of  the  Interior  Babbitt,  had  praised  the  plan  as  a  model  for 
the  nation.  Unfortunately,  the  plan  has  been  five  years  in  the  de- 
velopment, has  not  been  submitted  to  the  Fish  and  Wildlife  for 
final  review,  has  no  assured  funding.  Conservative  estimates  of  the 
cost  of  implementation  are  $168  million  of  local  dollars,  over  half 


of  which  will  be  provided  by  landowners,  builders  and  developers 
who  happen  to  own  the  remaining  raw  land. 

If  the  preservation  of  the  golden-cheeked  warbler  and  the  black- 
capped  vireo,  which  have  international  migration  patterns  and  in- 
habit 33  and  88  Texas  counties  is  a  national  priority,  why  should 
one  community  bear  the  lion's  share  of  the  cost?  The  Endangered 
Species  Act's  stringent  limitations  on  the  use  of  private  property, 
should  mandate  compensation  to  the  landowner.  Congress  should 
require  Fish  and  Wildlife  to  formulate  a  claims  process  and  a  time 
table  for  restitution. 

Time,  certainty,  predictability  are  crucial  to  those  of  us  affected 
by  the  Endangered  Species  Act.  The  recommendations  offered  in 
my  testimony  add  certainty  to  the  property  owners  and  to  the  sen- 
sitive needs  of  the  protection  of  the  endangered  species.  I  am  leav- 
ing a  full  text  of  my  presentation,  a  number  of  case  studies  of  land- 
owners affected  in  this  area,  a  copy  of  the  listing  petition  of  the 
golden-cheeked  warbler,  our  responses  to  the  public  comment  on 
the  Barton  Creek  Salamander,  and  a  copy  of  the  de-listing  petition 
on  the  cave  bugs. 

I  thank  you  for  this  opportunity  to  testify. 

[The  prepared  statement  of  Mr.  Mills  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Perhaps  applause  is  appropriate,  if  you  would 
desire;  but  I  would  certainly  ask  the  audience  to  refrain  from  out- 
bursts of  vocal  support  or  opposition.  We  are  trying  to  conduct  a 
field  hearing  and  I  think  it  will  help  with  the  demeanor  if  we  re- 
strain those  actions. 

The  next  witness  will  be  Mr.  Clifton  Ladd,  representing  the  Vic- 
toria Chamber  of  Commerce.  Mr.  Ladd. 

STATEMENT  OF  CLIFTON  LADD,  SPOKESMAN,  VICTORIA 
CHAMBER  OF  COMMERCE 

Mr.  Ladd.  Thank  you.  My  name  is  Clifton  Ladd,  and  I  am  provid- 
ing this  testimony  as  a  representative  of  the  Victoria  Chamber  of 
Commerce.  My  testimony  is  based,  in  part,  on  the  concerns  and  ex- 
periences of  the  Central  Power  and  Light  Company,  which  is  a 
member  of  the  Victoria  Chamber  of  Commerce. 

The  Victoria  Chamber  of  Commerce  and  Central  Power  and 
Light  Company  support  the  Endangered  Species  Act  and  support 
improvements  to  the  Act  in  ways  that  achieve  the  important  pro- 
tection of  endangered  and  threatened  species,  while  avoiding  un- 
necessary restrictions  on  business  and  economic  pursuits. 

As  an  environmental  consultant,  I  have  worked  for  several  years 
to  help  business  interests  and  governmental  agencies  comply  with 
the  Act.  Our  objectives  have  always  been  to  find  equitable  and  un- 
biased ways  to  secure  Federal  approval  for  projects  in  ways  that 
provide  for  true  conservation  of  endangered  and  threatened  spe- 
cies. I  have  also  worked  for  and  with  environmental  organizations 
to  protect  endangered  and  threatened  species. 

My  colleagues  and  I  work  on  these  issues  on  a  daily  basis.  We 
frequently  come  up  against  the  same  set  of  problems  in  finding 
ways  to  comply  with  the  Endangered  Species  Act,  in  ways  that  do 
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not  cause  burdensome  costs  or  schedule  delays.  Finding  solutions  to 
these  problems  is  one  of  our  major  responsibilities.  The  following 
comments  are  offered  with  the  hope  that  they  will  lead  to  construc- 
tive improvements  in  the  Endangered  Species  Act. 

I  would  like  to  offer  some  suggestions  in  four  broad  categories: 
The  listing  process,  the  consultation  procedures  available  to  private 
landowners  and  other  non-Federal  entities,  incidental  take  permits 
and  new  requirements. 

Regarding  the  listing  process,  the  Service  should  be  required  to 
identify  deficiencies  in  data  used  to  list  species  or  to  designate  criti- 
cal habitat.  The  ESA  requirements  for  designation  of  critical  habi- 
tat should  be  tightened.  Further,  the  Service  should  be  prohibited 
from  using  recovery  plans  to  designate  essential  habitat  which 
then  operates  much  like  critical  habitat,  as  turned  out  to  be  the 
case  regarding  the  Attwater's  Prairie  Chicken.  This  relates  directly 
to  an  experience  of  Central  Power  and  Light  Company. 

The  section  dealing  with  recovery  plans  should  be  revised  to: 
One,  expedite  the  development  and  implementation  of  recovery 
plans,  with  the  goal  of  completing  all  recovery  plans  for  currently- 
listed  species  within  four  years  of  reauthorization  of  the  ESA,  and 
a  two-year  timeframe  for  completing  plans  for  species  listed  after 
reauthorization;  two,  assign  priority  to  integrated  multi-species  re- 
covery plans;  and  three,  increase  public  review  and  comment  op- 
portunities. 

Regarding  the  consultation  procedures  available  to  private  land- 
owners and  other  non-Federal  entities,  I  would  like  to  offer  two 
suggestions:  Revise  Section  Seven  of  the  ESA  to  allow  applicants  to 
fully  participate  in  the  consultation  process  with  the  Federal  agen- 
cies; consider  instituting  general  permits  for  non-Federal  activities, 
which  meet  certain  conditions;  require  public  hearings  before  a 
general  permit  is  issued;  and  require  mitigation  as  a  permit  condi- 
tion. 

Regarding  incidental  take  permits  for  private  parties,  I  would 
like  to  offer  four  suggestions:  One,  streamline  the  Section  10(a) 
process  by  establishing  a  limit  on  the  amount  of  time  allowed  for 
the  Service  to  one,  determine  the  adequacy  of  the  permit  applica- 
tion and,  two,  make  a  decision  on  the  permit  application;  two,  sim- 
plify the  10(a)  process  by  providing  better  written  guidance  as  to 
the  required  contents  of  a  habitat  conservation  plan  or  HCP;  three, 
consider  preparation  of  a  programmatic  EIS  on  10(a)  permit  issu- 
ance, to  avoid  the  necessity  of  preparing  an  environmental  assess- 
ment for  every  individual  permit — to  some  extent,  the  HCP  ad- 
dresses a  number  of  issues  typically  dealt  with  in  NEPA,  or  the 
National  Environmental  Policy  Act  documentation  (for  example, 
alternatives  analysis  and  impacts  on  the  species  of  concern);  four, 
develop  means  to  facilitate  funding  of  HCPs,  especially  regional 
plans,  possibly  through  a  habitat  conservation  planning  fund. 

Finally,  for  new  changes  to  the  Act,  we  should  ensure  effective 
and  efficient  use  of  current  appropriations  and  resources  as  much 
as  possible;  authorize  appropriations  and  personnel  resources  nec- 
essary to  strengthen  and  increase  the  effectiveness  of  the  ESA 
and/or  focus  resources  available  for  ESA  compliance  or  implemen- 
tation to  one,  minimize  excessive  delays  currently  experienced  by 
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project  applicants,  and  two,  assist  in  the  development  of  multi-spe- 
cies HCPs. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ladd  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Thank  you,  Mr.  Ladd. 

The  next  witness  is  Dr.  Francis  Rose,  Chairman  of  the  Biology 
Department  here  at  Southwest  Texas  State  University.  Welcome, 
Dr.  Rose. 

STATEMENT  OF  FRANCIS  ROSE,  CHAIR,  BIOLOGY  DEPARTMENT, 
SOUTHWEST  TEXAS  STATE  UNIVERSITY 

Mr.  Rose.  Thank  you.  I  appreciate  the  opportunity  to  address  the 
Committee  members. 

I  want  to  approach  this  a  little  different,  from  the  standpoint  as 
a  biologist.  I  have  been  a  biologist  in  Texas  for  nearly  30  years 
now.  I  think  it  is  appropriate  that  the  hearings  are  being  held  here 
in  San  Marcos  because  of  the  strong  regional  interest  of  the  people 
and  the  organisms  that  inhabit  this  area  of  the  State,  and  also  be- 
cause of  the  San  Marcos  River  Ecosystem,  even  though  I  do  not 
consider  ecosystem  a  buzzword. 

Four  of  every  five  people  contacted  in  this  area  thought  that  en- 
dangered species  should  be  protected.  This  mirrors  the  State  and 
national  surveys.  The  citizens  clearly  want  their  species  protected. 
The  diversity  of  species  in  the  North  American  Continent  is  declin- 
ing, but  it  is  still  great,  and  I  want  to  point  out  to  you  that  it  is 
priceless  and  it  cannot  be  replaced. 

With  daily  breakthroughs  in  genetic  manipulation,  it  would  be  a 
pure  and  simple  tragedy  to  let  our  diversity  continue  to  decrease. 
In  Texas,  since  1901  to  1958,  we  have  lost  four  species.  We  have 
lost  10  species  since  1959.  One  case  in  point  is  a  little-known  com- 
pound called  Calanolide  A.  It  is  a  new  compound  extracted  from  a 
tree  in  Malaysia  in  1987.  It  was  found  to  be  100  percent  effective  in 
blocking  human  cells — the  death  of  human  cells  when  exposed  to 
HIV  virus.  When  a  return  was  made  to  this  group  of  trees,  they 
were  all  cut  down.  The  remaining  trees  in  the  general  area  in 
other  areas  did  not  have  the  compound.  I  want  to  make  this 
point — that  this  points  out  that  we  must  also  protect  the  isolated 
populations,  because  we  do  not  know  what  benefits  they  may  bring 
to  us. 

I  understand  that  the  isolated  population  of  pine  trees  in  Bas- 
trop, Texas  has  a  unique  genetic  combination  which  increases  their 
draught  tolerance,  which  is  not  found  in  the  primary  population. 
This,  by  breeding,  can  be  reintroduced.  I  think  we  must  look  after 
our  small  populations. 

The  yew  tree  produces  taxol,  which  is  a  compound  recently  found 
to  be  effective  in  the  treatment  of  certain  breast  cancer.  It  might 
well  have  been  extinct  by  this  time,  if  it  had  not  been  protected  by 
the  existing  spotted  owl  habitat. 

We  are  all  in  agreement  here  I  think  at  this  table  that,  in  the 
absence  of  the  Endangered  Species  Act,  anarchy  would  prevail  and 
no  one  would  win.  In  my  written  comments,  I  had  no  one  would 
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lose.  I  suspect  we  could  look  past  that  error.  In  Texas  there  has 
been  a  historical  lack  of  good  faith  at  the  local,  municipal  and 
State  levels.  Some  municipalities  are  much  better  than  others;  but, 
without  Federal  laws  and  guidelines,  little  would  be  done  to  protect 
the  State's  non-game  heritage. 

There  is  a  view  among  some  that  not  a  single  species  has  been 
recovered  once  listing  has  occurred.  This  is  certainly  not  true. 
Without  going  through  the  history  of  the  American  Alligator, 
which  now  seems  to  be  eating  people  in  Florida,  there  have  been 
tremendous  recoveries  of  organisms,  once  protection  has  started. 
Others  argue  that  species  are  listed  that  do  not  have  a  recovery 
chance.  The  San  Marcos  River  ecosystem  is  a  prime  example  of  an 
easily  recoverable  system,  if  measures  are  enacted  to  protect  its 
flow.  Wild  rice,  the  two  species  of  salamander  and  the  fountain 
darter  could  fair  well  in  this  system,  if  it  is  not  continually  per- 
turbed. It  is  probably  too  late  for  the  San  Marcos  gambusia,  howev- 
er. 

Others  tell  us  that  species  are  listed  without  due  consideration  of 
economic  importance.  In  one  aspect,  I  hope  this  is  true.  Decisions 
should  not  be  made  on — should  be  made  on  scientific  merit  alone. 
It  has  been  estimated  that  each  species  directly  affects  and  is  af- 
fected by  a  minimum  of  30  other  species.  Decisions  for  protection 
made  on  any  criteria  other  than  scientific  merit,  will  be  woefully 
lacking  in  substance  and  subject  to  the  whims  and  actions  of  power 
struggles. 

Frequently  one  hears  the  lament  that  scientific  effort  leading  to 
a  listing  was  flawed  and  further  study  revealed  that  the  species 
was  more  common  than  previously  thought.  This  is  the  essence  of 
how  science  works.  It  works  like  a  self-cleaning  oven.  If  we  find 
that  it  is  incorrect,  then  it  is  to  be  corrected.  Far  from  a  criticism— 
this  is  a  confirmation  of  why  this  nation's  scientific  community  is 
light  years  ahead  of  other  nations. 

People  in  the  Central  Texas  area  want  their  species  protected. 
More  than  that,  the  people  of  Texas  want  their  species  protected. 
Instead  of  waiting  and  planning  for  the  ESA  to  be  compromised  so 
as  to  be  ineffective,  much  constructive  effort  could  have  been 
poured  into  developing  a  mutually  beneficial  system  favoring  coex- 
istence. Individual  and  many  species  live  in  excess  of  50  years.  We 
must  find  a  way  to  get  useful  information  about  these  species 
before  we  can  even  start  their  protection. 

In  Texas,  there  has  been  a  persistent  decline  in  many  vertebrate 
populations,  especially  lizards,  in  the  past  15  years.  We  must  look 
at  these  declining  populations  as  sentinels,  measures  of  our  life 
quality  on  our  globe.  The  endangered  species  problem  will  not 
abate.  It  will  become  more  acute.  It  is  imperative  that  the  ESA  be 
maintained  and,  in  some  cases,  strengthened  through  additional 
funding.  Annual  funding  for  the  EPA  is  equivalent  to  two  miles  of 
urban  interstate  highway.  This  is  insufficient  when  one  considers 
the  vastness  and  the  financial  implications  indicated  here  today  if 
we  do  not  act  prudently  and  efficiently. 

We  must  act  on  our  problems  instead  of  reacting  to  them.  An 
ecosystem  approach,  concentrating  on  large  geographic  blocks, 
where  there  is  expected  to  be  a  large  number  of  challenged  species, 
and  the  adequate  funding  to  accomplish  the  foregoing  are  all  neces- 
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sary,  if  we  are  to  live  up  to  our  charge  to  the  people  of  this  State 
and  to  the  people  of  this  nation. 

[The  prepared  statement  of  Mr.  Rose  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Thank  you,  Mr.  Rose. 

The  next  witness  is  Melinda  Taylor,  an  environmental  attorney 
in  Austin,  representing  the  Sierra  Club,  and  was  formerly  Deputy 
General  Counsel  of  the  National  Audubon  Society.  Welcome,  Me- 
linda. 

STATEMENT  OF  MELINDA  TAYLOR,  ATTORNEY,  AUSTIN,  TEXAS 

Ms.  Taylor.  Thank  you  Congressman  Laughlin  and  Congress- 
man Fields.  I  appreciate  the  opportunity  to  be  here  today.  Before  I 
go  into  my  prepared  remarks,  I  would  like  to  respond  just  to  a 
couple  of  points  that  Judge  Doerfler  and  Mr.  Ruhl  and  Mr.  Mills 
made,  if  I  could,  because  I  think  some  of  the  information  they  pre- 
sented was  a  little  bit  misleading. 

First,  I  want  to  remind  you  all,  as  if  you  need  to  hear  this,  and 
certainly  people  in  the  audience,  that  we,  in  Central  Texas,  along 
with  the  rest  of  the  country  have  been  in  an  economic  recession  for 
the  last  several  years.  It  is  awfully  ambitious  to  try  to  track  or 
paint  all  of  the  land  value  declines  and  other  recessionary  indica- 
tors that  we  have  seen  in  Austin  and  in  the  hill  country  generally 
with  endangered  species  implementation.  In  fact,  land  values  in 
Austin  cratered  before  the  black-capped  vireo  and  the  golden- 
cheeked  warbler  were  listed.  So,  it  is,  I  think,  very  misleading  to 
try  to  link  the  listing  of  those  two  species  with  land  decline — land 
value  declines  in  Austin. 

The  second  point  is,  the  mall  that  Judge  Doerfler  discussed  earli- 
er was  permitted  by  the  Fish  and  Wildlife  Service  in  February  of 
1992.  The  developers  of  that  mall  have  not  begun  construction  of 
that  mall.  So,  I  think — I  mean,  here  we  are  a  year  and  a  half  later, 
and  it  is  difficult  for  me  to  be  terribly  sympathetic  with  loss  of 
sales  tax  revenue  and  so  forth,  when  apparently  the  economy  or 
some  other  factors  were  influencing  the  developers'  decision  not  to 
go  forward.  It  wasn't  just  an  endangered  species  problem. 

With  respect  to  the  Balcones  Canyonlands  Conservation  Plan,  we 
in  the  environmental  community  do  not  think  this  is  a  perfect  solu- 
tion by  any  means.  We  have  a  lot  of  problems  with  the  BCCP;  but, 
I  do  think  that  it  is  an  extremely  important  effort  to  implement 
the  Endangered  Species  Act  here  on  a  regional  scale  that  has  not 
been  seen  anywhere  else  in  the  country.  It  is  the  most  ambitious 
habitat  conservation  plan  anywhere. 

Again,  I  am  not  terribly  sympathetic  to  developers'  claims  that 
this  is  going  to  be  so  devastating  for  them.  This  thing  is  almost  en- 
tirely taxpayer  funded.  It  is  not  being  funded  by  developers.  Tax- 
payers are  going  to  pay  for  all  of  the  acquisition  of  the  preserved 
lands  that  are  going  to  be  set  aside  as  part  of  the  BCCP.  What  the 
developers  will  have  to  do  is  pay  a  thousand  dollars — the  figure 
currently  being  discussed — per  acre,  to  develop  land  that  is  habitat 
that  they  get  to  still  develop  that  is  not  part  of  the  preserve  areas. 
So,  you  have  a  large  conservation  area,  part  of  which  will  be  set 
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aside  for  preserves.  That  is  being  acquired  by  the  taxpayers' 
money.  Then,  the  remainder  of  habitat  that  occurs  within  the 
boundaries  of  the  conservation  area,  that  will  be — can  be  developed 
so  long  as  the  developer  pays  the  thousand  dollar  acre  development 
fee.  That  hardly  seems  burdensome,  particularly  when  you  look  at 
the  comparison  of  trying  to  comply  with  the  Endangered  Species 
Act  without  the  regional  plan. 

A  little  over  a  year  ago,  or  not  quite  a  year  ago — excuse  me — the 
Business  School  at  the  University  of  Texas,  two  of  the  professors 
there  did  an  economic  analysis  of  the  economic  impacts  of  the 
BCCP.  What  they  found  was  the  cost  of  compliance  with  the  ESA, 
with  the  BCCP  would  be— you  know,  one  to  $3,000  an  acre  for 
those  developers,  depending  on  what  this  fee  is.  Whereas,  without 
the  BCCP,  it  would  cost  approximately  an  average  of  $9,000  an 
acre  to  comply  with  the  Endangered  Species  Act.  So,  to  me,  it  does 
seem  like  a  win-win  situation  for  developers,  not  to  mention  the 
fact  that  developers  who  get  to  go  ahead  with  their  new  subdivi- 
sions in  areas  that  are  adjacent  to  or  nearby  these  preserve  areas, 
naturally,  the  value  of  their  land  is  going  to  increase  dramatically, 
if  the  BCCP  is  finalized.  I  mean,  everybody  wants  to  live  close  to  a 
big,  beautiful  open  space  where  there  is  a  lot  of  wildlife  protected. 
So,  that  is  the  flip-side  of  the  BCCP  argument. 

Again,  I  agree  with  others  on  the  panel  who  have  pointed  out 
that  I  do  not  think  anybody  in  this  room  disagrees  with  the 
premise  that  endangered  species  and  the  natural  environment  in 
Texas  should  be  protected  and  should  be  protected  strongly.  We 
saw  the  Austin  voters  commitment  to  environmental  protection 
last  summer,  when  voters  in  Austin  voted  two  to  one  in  favor  of 
the  first  of  two  bond  issuances  for  acquisition  of  these  preserve 
areas.  So,  it  is  an  issue  that  people  feel  strongly  about  here. 

I  do  think  that  there  are  some  unique  challenges  in  Texas  associ- 
ated with  implementing  the  Endangered  Species  Act.  Texas  is  its 
own  special  place,  and  we  need  to  take  those  challenges  into  ac- 
count in  order  to  make  the  Act  work  effectively.  First,  you  have 
just  the  fact  that  the  Texas  population  is  growing  at  a  dramatic 
rate.  Texas  is  one  of  the  fastest-growing  States,  as  we  know,  in  the 
country.  As  more  and  more  people  come  here,  there  is  more  pres- 
sure to  develop,  especially  in  aesthetically  pleasing  areas  that  are 
probably  going  to  be  valuable  habitat. 

The  second  issue  is  that  there  is  a  cultural  sort  of  historic  dis- 
trust by  people  here  in  Texas  of  Government.  That  is  a  reality,  and 
we  all  know  that.  We  have  seen  here,  at  the  State-level  I  think  a 
fairly  blatant  and  sort  of  disappointing  disregard  for  protecting  the 
natural  environment  by  a  number  of  State  regulators,  the  State 
legislature  and  local  entities,  that  have  sort  of  increased  the  pres- 
sure on  the  Fish  and  Wildlife  Service  to  tow  the  line  on  these  en- 
dangered species  issues. 

In  the  Edwards  Aquifer  controversy,  for  example,  that  came  to  a 
head  because,  for  30  years,  the  State  legislature  and  State  regula- 
tors and  State  interests  here  in  Texas  refused  to  grapple  with  an 
issue  that  everybody  knew  we  were  going  to  have  to  grapple  with. 
It  was  only  after  a  Federal  judge  in  Midland  ordered  that  the  State 
do  something  that  the  State  legislature  was  willing  to  get  its  arms 
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around  it  and  come  up  with  a  reasonable  solution.  They  have  final- 
ly done  that. 

The  final  element  of  Texas  that  I  think  makes  it  somewhat 
unique  and  difficult  to  deal  with  is  the  fact  that  there  is  not  much 
public  land  here.  There  is  a  lot  of  private  land.  Endangered  species 
are  going  to  occur  on  private  land  because  there  is  not  much  public 
land.  So,  there  are  going  to  be  some  controversies  and  there  is 
going  to  be  some  tension  there  between  what  private  landowners 
want  to  do  and  what  is  right  to  protect  endangered  species. 

As  a  result,  I  think  a  few  things  in  reauthorization  need  to  be 
emphasized.  I  and  the  Sierra  Club  support  strongly  the  Studds'  re- 
authorization vehicle,  not  surprisingly.  I  feel  like  it  encompasses 
all  of  the  elements  necessary  really  to  make  the  Act  work  flexibly 
and  effectively  here  in  Texas.  A  couple  of  things  that  are  particu- 
larly important,  I  think,  is  that  we  do  need  to  emphasize  regional 
habitat  conservation  planning.  I  disagree  with  Mr.  Ruhl.  I  do  not 
know  that  it  is  the  answer,  the  panacea;  but  I  think  that  it  does 
give  us  the  best  chance  really  to  work  flexibly  with  landowners  and 
solve  these  problems. 

The  other  is  that  we  do  need  incentives  for  private  landowners  to 
comply  with  the  act — both  economic  incentives  and  technical  incen- 
tives. I  agree  with  that  statement  generally.  The  third  is  I  think  we 
need  strong  enforcement  by  the  Federal  Fish  and  Wildlife  Service 
in  the  interim,  because  we  depend  on  them  to  kind  of  keep  our 
safety  net  there. 

Thank  you. 

[The  prepared  statement  of  Ms.  Taylor  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Laughlin.  We  will  begin  the  question  session  by  Congress- 
man Fields  and  myself  at  this  time.  To  the  witnesses,  I  will  say 
that  we  have  agreed  that — Jack  and  I  have — that  you  will  have 
three  minutes  to  answer  the  questions.  That  light  will  go  green  for 
two  minutes,  and  orange  for  one  minute.  If  you  can  do  your  re- 
sponse that  quickly  with  the  time  constraints  we  have,  we  would 
appreciate  it. 

Ms.  Taylor,  I  want  to  begin  by  asking  you  to  comment.  In  my 
office,  we  receive  a  large  number  of  complaints  from  landowners, 
particularly  lot  owners,  young  couples  who  want  to  build  a  home, 
and  then  they  go  through  the  process  of  getting  the  various  per- 
mits. The  complaint  we  receive  in  my  office  is  that  they  encounter 
a  great  delay  because  of  the  procedure  in  Travis  County  with  the 
listing  and  with  the  permit  because  of  the  interpretation  of  the  En- 
dangered Species  Act  and  the  local  problems  there. 

The  other  major  complaint  I  would  ask  you  to  address  is  the  ef- 
fective taking  of  property  from  the  landowner,  whether  it  is  the  lot 
to  build  a  home — the  young  couple  feels  that  that  has  been  taken 
from  them  before  they  can  build.  Also  you  hear  the  larger  land- 
owners saying  I  have  been  paying  taxes  on  this  property  in  the  last 
15  years,  or  all  of  my  life  and  now,  because  of  environmental  rea- 
sons in  the  area,  my  property  has  been  taken  from  me,  I  cannot 
use  it.  You  have  probably  heard  that  complaint. 

What  are  your  recommendations  for  one,  easing  the  permit  proc- 
ess or  procedure  so  that  a  young  couple,  without  a  lot  of  financial 
resources,  can  get  through  the  morass,  get  through  the  procedure, 
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know  what  they  are  dealing  with  in  a  short  time  and  what  expense 
they  are  going  to  encounter?  The  second  part  deals  with  the  effec- 
tive taking  of  the  property  without  compensation. 

Ms.  Taylor.  Well,  again,  I  think  that  the  best  solution,  region- 
wide  in  Austin  is  finalizing  the  Balcones  Canyonlands  Conservation 
Plan.  The  reason  for  that  is  that  it  will  give  all  of  the  landowners 
in  the  area  certainty.  I  mean,  you  are  either  in  a  preserve  area,  in 
which  case  we  have  to  buy  your  land  from  you  at  market  value,  or 
you  are  outside  the  preserve  area.  If  you  have  habitat,  you  pay  a 
thousand  dollars  an  acre;  if  you  are  not,  you  get  to  go  about  your 
business.  Once  you  have  paid  your  thousand  dollars,  even  if  you 
have  habitat,  you  go  ahead  with  your  project  and  build.  So,  I  think 
that  provides  potentially  the  biggest  certainty  for  both  an  individ- 
ual and  a  larger-scale  developer  who  wants  to  build  something  in 
these  areas. 

Unfortunately,  it  has  taken  time  to  get  the  BCCP  even  close  to 
being  finalized.  The  biological  issues  associated  with  the  BCCP 
were  resolved  within  the  first  18  months  that  people  were  discuss- 
ing it.  Since  then,  we  have  been  haggling  with  everybody,  from  de- 
velopers to  the  State  legislators,  to  everybody  else  about  how  we 
are  going  to  fund  this  thing.  We  are  actually  fairly  close  now,  and 
the  environmental  community  certainly  is  committed  to  moving 
forward  and  trying  to  finalize  the  plan  and  getting  the  last  details 
in  place.  I  believe  that  that  is  the  best  solution. 

As  far  as  an  effective  taking,  again,  within  the  BCCP  area,  the 
conservation  area,  taking  is  not  going  to  be  an  issue,  because 
people  in  the  preserve  areas  will — their  land  will  be  purchased 
from  them  at  market  value,  so  there  is  no  question  of  taking  there. 
Other  people  can  go  ahead  and  develop.  All  they  have  to  do  is 
comply  with  the  terms  of  the  10(a)  permit,  which,  essentially,  will 
be  pay  a  thousand  bucks  and  acre  and  then  build. 

Mr.  Laughlin.  I  could  not  find  it  just  looking  then;  but  some- 
where in  all  of  these  papers  I  read  last  night,  there  was  a  letter 
from  Fish  and  Wildlife  Service  to  someone  in  Austin,  telling  them 
they  could  go  forward  with  the  permit  by  doing  certain  things;  but 
there  was  no  certainty.  That  is  what  caught  my  ear  when  you  said 
there  was  certainty  in  the  plan  because  the  Fish  and  Wildlife  Serv- 
ice wrote  and  said  beware — that  the  development  of  the  species  in- 
formation, the  rules  may  change,  and  then  you  will  have  to  comply 
with  the  change.  How  do  you  address  that? 

Ms.  Taylor.  Well,  my  understanding  of  actually  how  consulta- 
tions have  worked  is  that  the  Fish  and  Wildlife  Service  has  done 
approximately  2,000  of  these  informal,  basically  sending  a  bird 
letter,  like  the  one  you  have  described,  to  individual  landowners, 
saying,  you  might  have  warblers  on  your  property,  so  either  do  not 
move  forward  now  or  move  your  driveway,  or  push  back  your 
house  away  from  these  trees  that  we  know  are  nesting  trees,  you 
know,  that  sort  of  thing.  In  point  of  fact,  there  have  not  been  nu- 
merous issues  where  the  landowner  just  does  not  know  what  in  the 
world  to  do  and  is  completely  deprived  of  his  property  use.  Again, 
these  individual,  sort  of  informal  consultations  have  taken  place 
because  there  has  not  been  a  finalized  region-wide  habitat  conser- 
vation plan,  which  we  are  close  to  finalizing. 
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Mr.  Laughlin.  So,  while  there  is  uncertainty  now,  you  are 
saying  that  when  a  plan  takes  effect,  there  will  be  certainty? 

Ms.  Taylor.  Absolutely. 

Mr.  Laughlin.  All  right. 

Mr.  Rose,  I  need  to  ask  you  about  the  alligator.  I  grew  up  in  Bra- 
zoria County,  and  we  have  had  alligators  there  all  my  life.  I  re- 
member, in  my  teenage  years,  which  was  a  long  time  ago,  the  alli- 
gator was  endangered. 

Mr.  Rose.  It  was,  or  was  not? 

Mr.  Laughlin.  Was — was  endangered.  There  was  no  hunting. 
Today  they  are  not  endangered.  In  fact,  the  State  issues  hunting 
permits  for  the  alligator.  I  have  seen  them,  last  year  on  one  ranch, 
12-13  feet  long.  Now,  I  did  not  go  measure  them.  I  am  just  giving 
you  my  eyeball  measurement.  I  read  a  report  that  Brazoria  County 
has  the  largest  alligator  population  of  any  county  in  the  United 
States.  That  may  or  may  not  be  the  case.  That  ma}'  have  been  our 
local  bragging.  My  question  to  you  is  what  was  done  to  enable  the 
alligator  to  go  from  the  endangered  species  listing  to — now  it  is  an 
animal  that  is  hunted,  on  a  permit  basis,  and  not  on  the  endan- 
gered species — and  we  have  plenty  of  them  at  least  in  Brazoria 
County?  What  was  done? 

Mr.  Rose.  We  basically  left  them  alone.  I  mean,  in  many  cases,  if 
you  want  something  to  go  extinct,  you  put  a  bunch  of  biologists 
studying  it.  It  will  go  out  pretty  fast.  In  terms  of  the  alligator, 
what  happened  there  was  exactly  that.  We  left  it  alone.  We  have 
this  concern,  you  know,  for  spotted  cats  throughout — from  South 
America  and  Africa  and  so  forth.  The  United  States  sets  the  rules 
for  those  not  to  come  into  the  State.  So,  we  are  willing  to  protect 
those  animals  from — much  the  way  the  alligator  was  protected,  by 
not  having  hides  sold  here  and  the  imports  and  these  kinds  of 
things.  So,  we  are  willing  to  sort  of  protect  South  America's  spotted 
cats,  but,  in  some  cases,  we  are  not  willing  to  protect  our  own  orga- 
nisms. In  the  case  of  the  alligator,  it  is  pure  and  simple.  Once  they 
were  left  alone,  and  they  could  not  be  hunted,  they  responded  very 
very  rapidly. 

Mr.  Laughlin.  Just  a  simple  process  of  taking  them  off  of  the 
hunting  list  in  that  instance.  Well,  by  that,  are  you  suggesting,  de- 
pendent upon  the  species  that  is  involved,  that  different  actions 
need  to  be  taken? 

Mr.  Rose.  Yes. 

Mr.  Laughlin.  Is  that  where  the  biologist  then  would  play  a 
role? 

Mr.  Rose.  Yes.  There  are  some  areas — and  we  do  not  know 
enough  about  the  habitat — but,  I  could  give  you  an  example,  like 
the  South  Texas  Tortoise,  that  I  have  studied  for  nearly  30  years,  it 
just  needs  to  be  left  alone.  In  a  lot  of  big  blocks  of  areas,  if  you  just 
had  areas  that  everybody  agreed  that  this  tortoise  could  live  on 
would  be  fine,  it  will  do  fine,  if  we  just  leave  it  alone.  We  do  not 
need  to  do  anything  to  it. 

Mr.  Laughlin.  I  have  one  last  question  for  the  panel,  and  then  I 
am  going  to  yield  to  Congressman  Fields. 

Mr.  Ruhl,  in  your  testimony,  and  certainly  in  your  written 
report,  you  talked  about  the  procedural  differences  between  Section 
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Seven  and  Section  10(a)  of  being  significant.  Can  you  be  more  pre- 
cise about  what  you  mean? 

Mr.  Ruhl.  Yes,  Congressman.  Section  Seven  is  the  procedure 
that  is  used  by  Federal  agencies  to  consult  with  Fish  and  Wildlife 
Service  about  the  impacts  of  their  projects  or  projects  they  author- 
ize on  endangered  species.  Section  10  was  added  to  the  Act  to  allow 
private  or  non-Federal  projects  to  receive  incidental  take  authoriza- 
tion as  well. 

One  of  the  problems  that  has  developed  and  has  really  been  very 
problematic  in  Austin,  is  that  the  Section  Seven  consultation  proc- 
ess, which  has  many  many  years  of  experience — there  have  been 
thousands  of  consultations  conducted — has  a  very  understandable, 
streamlined  process  for  getting  done.  The  Act  itself  imposes  time- 
frames on  the  Fish  and  Wildlife  Service's  review  of  the  Federal 
Agency's  consultation  application.  There  are  very  prescribed  proce- 
dures for  the  kind  of  information  that  the  two  agencies  exchange 
between  one  another. 

Under  Section  10,  there  is  absolutely  no  guidance  in  the  Act  or 
in  any  regulations  issued  by  any  agency  as  to  how  the  application 
is  to  be  processed  in  terms  of  time,  what  the  application  is  sup- 
posed to  look  like,  except  in  a  very  conceptual  way.  For  a  private 
applicant,  wishing  to  obtain  authorization  under  the  Endangered 
Species  Act  that  has  no  Federal  involvement,  it  is  like  dealing  with 
a  black  box.  You  put  together — and  I  have  done — or  helped  some  of 
my  clients  do  this,  so  I  can  speak  with  some  first-hand  experi- 
ence— you  put  together  what  you  think  the  Fish  and  Wildlife  Serv- 
ice wants,  you  hand  it  to  them,  and  you  are  not  sure  what  happens 
from  there.  If  you  stay  in  touch  with  them,  you  may,  in  six,  eight 
months,  have  some  kind  of  a  feeling  as  to  whether  or  not  the  Fish 
and  Wildlife  Service  could  approve  your  application.  From  there, 
there  is  a  public  comment  process,  and  then  you  sort  of  negotiate 
over  what  kind  of  mitigation  might  be  acceptable  to  the  Service. 

The  point  of  much  of  my  testimony  is  that  we  ought  not  have  the 
regulated  community  having  to  invent  the  wheel  every  time  they 
wish  to  seek  authorization  under  the  Act.  The  Act  needs  to  pre- 
scribe the  kind  of  guidelines  and  streamlined  procedures  that  can 
make  it  possible  for  landowners  to  comply  with  the  Act.  If  you  do 
not  know  how  to  comply,  it  becomes  impossible  to  comply. 

So,  as  I  suggested,  one  way  of  doing  that  would  be  to  allow  pri- 
vate, non-Federal  projects  to  take  advantage  of  the  Section  Seven 
consultation  process  that  the  Federal  agencies  have  now.  I  cannot 
think  of  any  good  reason  why  non-Federal  projects  should  not  have 
the  same  kind  of  procedures  available  to  them  that  Federal 
projects  have.  That  would  allow  them  to  take  advantage  of  the 
timeframes  that  are  prescribed  in  the  Act,  and  the  very  long  histo- 
ry between  the  Fish  and  Wildlife  Service  and  the  Federal  Agencies 
of  how  this  gets  done.  There  have  only  been  a  handful  of  Section  10 
permits  issued  in  the  past  decade  around  the  country.  I  think  the 
number  is  around  20  the  last  time  I  looked.  There  have  been  thou- 
sands and  thousands  of  consultations.  So,  it  just  seems  to  me  to  be 
a  clear  disparity  between  the  two  processes. 

There  is  a  lot  that  could  be  done  in  the  Act  to  require  the  Fish 
and  Wildlife  Service  to  issue  regulations  that  would  actually  give 
landowners  an  opportunity  to  comply. 
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Mr.  Laughlin.  Those  are  all  of  the  questions  I  have  at  this  time. 

I  yield  to  the  gentleman  from  Humble,  Texas. 

Mr.  Fields.  The  figures  that  we  see,  and,  in  fact,  they  have  been 
mentioned  here  today  already — that  because  of  endangered  species, 
there  could  be  as  much  as  $359  million  in  property  value  lost,  that 
there  could  be  as  much  as  $200  in  taxes  lost  annually.  So,  Judge 
Doerfler,  for  you,  Mr.  Ruhl,  Mr.  Mills,  Ms.  Taylor  was  saying  that 
this  loss  is  not  because  of  endangered  species,  it  is  because  of  a  bad 
economy.  I  want  to  give  you  a  chance  to  respond  to  that.  If  I  did 
not  state  your  statement  fairly 

Ms.  Taylor.  No.  That  is  what  I  said. 

Mr.  Fields.  That  is  what  you  said.  All  right.  Would  you  all  like 
to  respond  to  that? 

Judge  Doerfler.  I  will  start  off  quickly  and  say  that  she  is  par- 
tially right.  We  did  have  a  bad  economy.  It  is  on  the  way  back.  I 
think  Jim  may  want  to  respond  to  this  in  more  detail  than  I  can. 
The  tax  appraisal — the  district  actually  has  them  appraised  by — 
they  use  that  word — tremendously  because  of  the  endangered  spe- 
cies in  their  area.  I  do  know  that.  I  think  Jim  can  document  that 
better  than  I  can. 

She  is  partially  right.  Our  economy  has  not  been  good.  It  is  not 
all  attributable  to  the  Endangered  Species  Act.  Some  of  it  has  been 
in  our  county  especially. 

Mr.  Fields.  Mr.  Mills? 

Mr.  Mills.  On  specifics  as  to — yes,  we  have  had  a  bad  economy; 
but,  for  example,  there  are  subdivisions  out  there  that  have  been 
taken  over  by  RTC  or  other  lending  institutions,  and  those  that  are 
subject  to  the  invertebrate  species  program  that  do  not  have  a  10(a) 
permit  on  their  individual  basis,  are  still  basically  worthless  in  the 
marketplace.  We  certainly  do  not  have  a  bad  economy  today,  be- 
cause any  developable  land  has  made  a  tremendous  turnaround. 
There  are  areas  in  the  northwest  Austin  area  that  have  not  re- 
ceived an  individual  10(a)  permit  that  are  waiting  for  the  Balcones 
Canyonland.  They  basically  have  very  little  value  today. 

Mr.  Fields.  Mr.  Ruhl. 

Mr.  Ruhl.  Just  very  quickly,  Congressman.  I  think  there  is  no 
question  that  Texas  experienced  an  economic  recession,  separate 
and  apart  from  the  Endangered  Species  Act.  I  think  it  is  telling  to 
point  out  that  there  is  probably  no  coincidence  between  the  areas 
of  Travis  County,  for  example,  that  seem  ready  to  begin  their  eco- 
nomic recovery,  and  the  areas  that  are  targeted  by  petitions  to  list 
new  species.  I  think  there  is  no  question  that  there  are  quite  a 
number  of  individuals  and  groups  that  would  like  to  see  the  reces- 
sion stick  around  a  little  while  longer  in  Travis  County,  and  pre- 
vent growth  and  recovery,  and  they  have  done  so  with  petitions  to 
list  species  that  take  advantage  of  the  fact  that  the  listing  process 
currently  has  very  vague  standards.  Species  have  been  listed  in 
Travis  County  that  are  quite  questionable — at  least  a  number  of 
people  have  questioned  them.  So,  I  think  the  best  way  to  keep  the 
recession  around  in  Texas  and  in  Travis  County  is  to  continue  to 
have  this  Act  be  one  which  is  simply  not  workable  for  landowners 
to  comply  with. 

Mr.  Fields.  Well,  that  kind  of  leads  me  into  my  next  question  for 
you,  Mr.  Ruhl.  You  talked  about  a  shoot-the-moon  type  approach, 


20 

and  then  you  talked  about  the  real  world.  Well,  let's  take  the  vireo 
and  the  warbler,  since  you  are  probably  most  familiar  with  those 
two  species.  What  is  shoot  the  moon  and  what  is  the  real  world? 

Mr.  Ruhl.  I  think  I  used  the  phrase  shoot-the-moon  and  flashy 
to — there  are  a  lot  of  concepts  under  discussion  under  the  Endan- 
gered Species  Act,  like  biodiversity,  ecosystems  and  regional  plan- 
ning that,  if  you  do  not  define  what  they  are,  they  could  become 
more  of  a  problem  than  the  problem  they  are  trying  to  solve.  I 
think  we  are  trying  to  basically  solve  too  much  without  first  figur- 
ing out  how  it  is  to  make  the  Act  work  and  make  landowners  able 
to  comply  with  the  Act.  We  presently  do  not  have  that  framework 
in  place.  So,  it  seems  to  me,  we  would  be  creating  even  more  of  a 
problem  to  say  something  like  we  shall  protect  ecosystems,  or  we 
shall  plan  on  a  regional  basis.  There  is  no  question  that  regional 
planning  has  great  advantages  in  the  right  conditions;  but  it  is  not 
going  to  solve  every  problem  under  this  Act.  Not  every  landowner 
out  there  in  America  can  take  advantage  of  a  regional  plan. 

I  think,  for  the  warbler,  for  example,  we  don't  know — we  are  still 
debating  between  ourselves  as  to  what  its  habitat  is.  So,  this  Bal- 
cones  Plan,  which  will  depend  for  funding,  under  its  present  pro- 
posal, on  a  habitat  mitigation  fee,  leads  us  right  back  into  the  prob- 
lem we  have  been  having  for  the  past  six  years,  and  that  is  what  is 
the  habitat?  We  have  not  defined  that  adequately  enough  yet,  with 
enough  scientific  credibility  and  consensus  to  know  what  the  habi- 
tat is.  So  a  regional  plan  that  gets  sort  of  dropped  on  Travis 
County  isn't  going  to  really  help  define  that  problem  any  better 
than  we  have  today.  We  need  to  define  those  kinds  of  nitty-gritty 
real-life  details  before  we  start  moving  on  to  concepts  like  ecosys- 
tems and  regional  plans. 

Mr.  Fields.  Well,  as  an  example,  on  information  provided  by  the 
U.S.  Fish  and  Wildlife  Service  and  the  Texas  Parks  and  Wildlife,  it 
looks  to  us  that  the  vireo  and  the  warbler — that  the  area  affected 
may  encompass  41  Texas  counties.  Is  that  accurate? 

Mr.  Ruhl.  That  is  my  understanding,  Congressman. 

Mr.  Fields.  Mr.  Mills,  let  me  ask  you,  in  light  of  that,  you  talked 
about  some  of  the  ambiguities  and  how  people  get  confused.  Under 
what  circumstances  now  can  a  rancher  clear  brush  in  your  area? 

Mr.  Mills.  I  think  if  he  is  in  one  of  those  designated  counties  on 
your  map,  I  think  he  has  got  some  big  problems.  I  do  not  think  he 
really  knows  what  he  can  do.  The  unfortunate  situation  with  the 
Endangered  Species  Act  is  that,  without  knowing  where  the  habi- 
tat area  is  or  even  being  notified  that  you  are  in  the  habitat  area,  a 
lot  of  people  do  not  have  any  idea  that  they  are  in  a  habitat  area.  I 
think  that  is  one  of  the  things  that  really  needs  to  be  addressed. 

Mr.  Fields.  Let  me  take  you  one  step  back  and  ask  you  to  be 
very  elementary.  We  have  got  some  people  behind  me,  brilliant 
people,  staff  people  from  Washington  -  but  why  would  a  farmer 
and  rancher  want  to  clear  brush? 

Mr.  Mills.  For  putting  in  a  fence.  For  increasing  the  carrying  ca- 
pacity of  his  pastures  for  grazing.  I  am  a  weekend  rancher.  I  am 
not  a  real  rancher.  You  have  got  a  real  rancher  coming  up  on  the 
panel  here  later. 

Mr.  Fields.  OK.  Yes.  I  will  save  that  question  for  him  then. 
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Mr.  Ladd,  let  me  ask  you.  You  talk  about  one  of  the  things  that 
needs  to  be  corrected  is  the  data  collection.  Could  you  give  some 
examples  where — specific  examples  where  there  have  been,  in  your 
own  mind,  your  professional  opinion,  there  have  been  insufficient 
data  in  making  listing  decisions? 

Mr.  Ladd.  Well,  what  I  had  said  in  my  comments  was  that  the 
Fish  and  Wildlife  Service  should  identify  deficiencies  in  the  data 
used  as  a  basis  for  listing  a  decision.  In  many  instances,  there  have 
been  species  that  were  listed  that  were  later  found  to  be  more 
widespread.  That  happened  in  the  case  of  the  snail  darter,  for  ex- 
ample, to  cite  an  often-cited  example.  The  species  later  turned  out 
to  not  be  in  jeopardy  because  of  the  planned  Teleco  Dam.  It  is  now 
just  doing  fine. 

The  same  may  also  be  said  for  some  of  the  cave  invertebrates 
listed  in  the  Austin  area  that  are  now  known  to  be  more  wide- 
spread than  they  were  believed  to  be  at  the  time  of  listing.  Now,  I 
do  not  want  to  say  that  those  species  should  be  delisted;  but  that  is 
one  factor  that  should  be  considered  periodically. 

Mr.  Fields.  Why  would  you  want  to  say  a  species  should  not  be 
delisted,  if  the  population  is  such  that  it  is  not  really  endangered 
or  threatened  by  definition? 

Mr.  Ladd.  It  may  still  be — those  species  may  still  be  in  some 
jeopardy  for  other  reasons.  It  may  not  be  a  good  idea  to  yank  the 
rug  out  from  under  them,  so  to  speak,  by  delisting.  They  are  still 
confined  to  a  very  small  area.  So,  for  those  reasons,  I  would  say 
that  they  should  be  left  as  they  are. 

Mr.  Fields.  Mr.  Rose,  let  me  return  to  you.  Obviously  you  are  a 
very  knowledgeable  person.  Let  me  preface  by  saying  I  think  that 
our  objectives  are  probably  the  same  in  wanting  to  preserve  spe- 
cies. I  think  you  cited  some  very  good  examples  of  how  we  have 
learned  things  from  different  species  and  how  much  more  is  out 
there  perhaps  for  us  to  learn,  and  so  there  is  a  compelling  need  to 
preserve  species.  So,  if  our  objectives  are  the  same,  you  know,  per- 
haps it  is  methodology.  What  I  have  not  understood  is  why,  in  a 
specific  example,  the  fountain  darter — why  we  have  not  taken  the 
fountain  darter  either  to  this  university  or  to  Texas  A&M  or  to 
Texas  Tech,  and  propagate  and  make  it  the  most  prolific  species  on 
the  planet  and  reintroduce  that  species,  just  as  was  done  back  in 
the  '50's,  if  my  memory  serves  me  correctly,  in  the  Comal  Springs? 

Mr.  Rose.  I  am  not  sure  exactly  why  we  do  not  do  it.  In  some 
cases  we  cannot  do  it.  The  fountain  darter,  for  example,  that  ap- 
pears in  San  Marcos,  is  very  difficult  to  bring  into  the  lab  and  to 
breed  it  out,  where  you  can  get  enough  young  to  introduce  them. 
Also,  in  some  cases,  you  are  placing  animals  back  in  habitat  for 
which  they  have  already  been  impacted.  I  mean,  the  habitat — 
whatever  it  is  in  the  habitat  is  causing  their  demise  is  probably 
still  there.  Sometimes  you  just  cannot  go  home.  You  are  right. 
There  should  be  efforts  to  try  to  do  these  things;  but,  with  some 
animals,  they  are  very  difficult  to  breed. 

Mr.  Fields.  Staff  just  pointed  out  it  was  the  San  Marcos  species 
that  was  put  into  the  Comal  Springs;  isn't  that  correct? 

Mr.  Rose.  I  am  not — I  have  heard  that,  and  I  do  not  know  the 
history  of  that. 
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Mr.  Fields.  Well,  I  have  a  study  that  was  done  by  the  Congres- 
sional Research  Service  at  my  request  regarding  the  Edwards  Aqui- 
fer and  endangered  species,  which  I  will  be  glad  to  share  with  you. 
That  is  what  this  particular  study  says.  That  is  what  I  do  not  un- 
derstand. That  is  why,  in  the  legislation  that  I  have  introduced 
along  with  Billy  Tauzin,  we  create  the  flexibility  to  give  the  Gov- 
ernment the  opportunity  to  take  a  species  and  actually  protect  and 
preserve  that  particular  species.  So,  it  looks  to  me  that  the  objec- 
tive is  the  same.  I  do  not  understand  why  we  are  not  willing  to 
take  that  approach  to  preserve  the  species. 

Mr.  Rose.  I  think  they  do  try  that  approach  occasionally.  I  will 
give  an  example  of  the  western  desert  tortoise  that  was  in  very  se- 
rious conditions.  So,  when  they  had  captive  animals  that  were 
placed  back  into  the  wild,  they  carried  a  disease  with  them  that 
has  made  it  much  worse  then  it  started  out  to  be. 

Mr.  Fields.  So,  in  essence,  what  you  are  saying  to  me  then  is, 
you  would  not  have  a  problem  with  taking  the  fountain  darter  out 
and  looking  at  ways  that  we  could  propagate,  make  it  prolific  and 
reintroduce  it? 

Mr.  Rose.  I  believe  they  are  trying  that  now.  I  believe  they  have 
that — don't  they  have  at  the  fish  hatchery — don't  they  have  a 
project  that  is  involved  with  the  fountain  darter?  I  think  they  do. 

Mr.  Fields.  So,  in  other  words,  you  do  not  have  a  problem  with 
that  concept? 

Mr.  Rose.  Well,  as  long  as  it  does  not  stress  the  ecosystem— that 
we  are  placing  something  back  in  that  is  carrying  diseases  with  it. 

Mr.  Fields.  Ms.  Taylor,  are  you  saying  you  have  a  problem  with 
it? 

Ms.  Taylor.  Yes,  sir.  Because  I  think  the  fountain  darter  is  a 
good  example  of  a  species  that  is  the  canary  in  the  coal  mine. 
Throughout  the  Edwards  litigation,  that  is  really  what  we  said.  It 
is  one  indicator  of  an  ecosystem  that  is  under  a  great  deal  of  stress. 
As  Mr.  Rose  said,  if  you  take  a  species  out,  you  might  increase  its 
population  a  thousand  or  10,000  fold  and  bring  it  back  from  the 
point  of  extinction;  but,  if  you  put  it  back 

Mr.  Fields.  Isn't  that  the  fundamental  and  basic  purpose  of  en- 
dangered species  is  to  preserve  species? 

Ms.  Taylor.  Well,  the  stated  purposes  of  the  Act  is  to  preserve 
the  species  and  the  ecosystem  itself.  Unless  you  can  ensure  that 
the  ecosystem  is  being  protected  as  well  and  that  you  are  going  to 
reintroduce  this  critter  back  into  an  ecosystem  that  is  healthy,  I  do 
not  think  you  have  done  a 

Mr.  Fields.  What  about  the  Turtle  Headstart  Program? 

Ms.  Taylor.  I  am  not  familiar  with  that  program. 

Mr.  Fields.  Basically  we  have  taken  turtles  and  brought  them 
into  captivity  and  propagated  them.  It  is  has  been  a  very  successful 
program.  We  reintroduced  them  into  the  same  environment. 

Ms.  Taylor.  There  may  be  instances  where  you  have  got  enough 
of  a  healthy  ecosystem  that  that  is  a  valuable  supplemental  tool  to 
use. 

Mr.  Fields.  Ms.  Taylor,  you  talked  about  a  thousand  dollars  per 
acre.  How  much  is  the  Audubon  Society  or  the  Sierra  Club  going  to 
pay  in  this  mitigation  plan? 
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Ms.  Taylor.  Well,  in  the  Audubon's  case — Travis  Audubon  Socie- 
ty owns  a  643  acre  sanctuary  which  will  become  a  part  of  the  pre- 
serve. They  are  going  to  enter  into  a  cooperative  agreement  to 
manage  that  preserve  for  the  benefit  of  the  species.  So,  they  are 
not  giving  a  monetary  offset,  but  basically  they  are  donating  their 
land  to  the  preserve. 

Mr.  Fields.  How  about  the  Sierra  Club? 

Ms.  Taylor.  The  Sierra  Club,  I  am  not — I  do  not  think  owns  any 
land  in  this  area,  so  they  would  not  be  in  an  analogous  situation. 

Mr.  Fields.  Let  me  go  back  to  you,  Mr.  Mills.  You  mentioned  just 
a  moment  ago  $168  million.  Where  does  that  come  from  specifical- 
ly? Is  that  the  thousand  dollars  breaker  that  Ms.  Taylor  was  talk- 
ing about? 

Mr.  Mills.  I  think  J.B.  can  answer  that.  I  have  not  sat  on  the 
Committee. 

Mr.  Ruhl.  Well,  it  is  a  mixture,  Congressman,  of  public  money 
from  tax  revenue  and  bonds,  and  private  money.  The  Balcones 
Plan  has  been  kind  of  a  moving  target  over  the  past  three  years.  It 
always  worries  me  when  someone  says  the  best  solution  is  to  wait 
until  we  finalize  the  Balcones  Plan.  We  have  been  waiting  to  final- 
ize it  for  four  years  now.  The  last  that  I  checked  in  on  the  process, 
there  is  kind  of  a  division  between  the  acquisition,  which  would  be 
done  through  bond  revenue — public  bond  revenue,  and  then  the  op- 
erations and  maintenance  budget  for  the  land,  which  would  be  fi- 
nanced out  of  habitat  mitigation  fees — roughly  a  50/50  split.  It  is 
not  real  clear  yet  what  the  numbers  are.  There  is  a  mixture  of 
funding  mechanism. 

Mr.  Fields.  One  last  question,  Ms.  Taylor,  to  you.  I  am  not  quite 
sure  what  you  said  a  moment  ago,  when  you  were  talking  about 
these  regional  and  State-wide  efforts  by  the  State  to  regulate  and 
control.  What  is  the  Sierra  Club's  position  on  the  rule  of  capture? 
Let  me  say  just  up  front  that  that  is  very  important  to  me.  My 
entire  life  I  have  never  drank  anything  but  well  water.  What  con- 
cerns me — some  of  the  things  that  are  being  discussed  affect,  in  a 
very  broad  way,  that  rule  of  capture — what  is  below  my  property  is 
mine.  It  affects  my  ability  to  use  what  I  consider  to  be  the  most 
basic  and  fundamental  thing  in  my  life.  So,  what  is  your  position — 
the  Sierra  Club's  position  on  the  rule  of  capture? 

Ms.  Taylor.  Well,  we  do  not  have  a  position  on  the  rule  of  cap- 
ture, per  se.  As  you  probably  realize,  Congressman,  the  Edwards 
Aquifer  legislation  that  was  enacted  by  the  legislature  this  past 
session  in  May  would  actually  require  people  to  get  permits  for 
withdrawal  of  water,  but  it  would  be  based  upon  their  historic  use 
of  water;  so  it  is  not  a  massive  redistribution  effort  or  something  to 
come  in  and  tell  the  farmer  who  has  been  withdrawing  X-number 
of  gallons  per  year — that  he  can  only  withdraw  one-third  X- 
number  of  gallons  per  year  or  something  like  that.  It  is  based  on 
historic  numbers.  So,  we  are  not  trying  to  disrupt  the  whole 
scheme  that  has  been  in  place  in  Texas  since  the  beginning  of 
people  living  here;  but,  rather,  just  to  make  sure  that  the  aquifer, 
as  a  whole,  cannot  be  withdrawn  to  the  point  that  bad  water  in- 
fluxes the  aquifer  and  makes  it  unusable  for  everybody  and  to  the 
point  where  the  springs  for  these  ecosystems  that  need  to  be  pro- 
tected are  imperiled. 
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Mr.  Fields.  Well,  I  hope  you  can  appreciate  that  some  of  us  are 
very  concerned,  not  only  with  that  particular  proposal,  but  also  the 
precedent  that  it  sets.  OK.  Thank  you. 

Mr.  Laughlin.  That  concludes  the  testimony  and  questions  for 
the  first  panel.  I  want  to  thank  you  very  much  for  your  fine  in- 
formative presentations.  We  look  forward  to  hearing  from  you 
down  the  road  on  other  matters.  Please  know  that  your  more 
lengthy,  formal  documents  are  an  official  part  of  this  record. 

Thank  you  very  much. 

The  next  panel  will  be  composed  of  Ms.  Wilma  Anderson,  Execu- 
tive Director  of  the  Texas  Shrimp  Association;  Mr.  Chaunce 
Thompson,  Second  Vice  President,  Texas  and  Southwestern  Cattle 
Raisers  Association;  Mr.  Hal  Irby,  Executive  Director,  Texas  Chap- 
ter of  the  Wildlife  Society;  Mr.  S.M.  True,  President  of  the  Texas 
Farm  Bureau;  and  Mr.  Ted  Eubanks,  Houston  Audubon  Society 
and  President  of  the  Fermata  Company. 

If  you  will  come  forward  and  take  your  seats,  we  will  get  started 
in  just  a  minute. 

I  would  like  to  recognize  Mr.  Bill  Aleshire,  the  County  Judge  of 
Travis  County,  who  has  corresponded  with  the  Committee  and 
wanted  to  testify,  but  was  one  of  those  many  people  that  we  did  not 
have  time  or  space  for.  Bill,  thank  you  for  being  here. 

Our  first  witness  will  be  Ms.  Wilma  Anderson,  representing  the 
Texas  shrimp  industry.  Ms.  Anderson  is  well-known  to  this  Com- 
mittee. I  think,  in  the  last  60  days,  Wilma,  you  have  testified  two 
times  before  the  Merchant  Marine  and  Fisheries  Committee,  or 
was  it  once  there  and  once  in  Public  Works?  Because  I  have  seen 
you  twice  for  two  committees. 

Ms.  Anderson.  Within  the  last  two  weeks,  I  have  been  up  here 
twice. 

Mr.  Laughlin.  The  last  two  weeks.  All  right.  If  you  will,  let's 
proceed  with  Anderson,  on  behalf  of  the  Texas  Shrimp  Association. 

STATEMENT  OF  WILMA  ANDERSON,  EXECUTIVE  DIRECTOR  OF 
THE  TEXAS  SHRIMP  ASSOCIATION 

Ms.  Anderson.  Thank  you,  Mr.  Chairman,  and  members  for  pro- 
viding this  opportunity  to  express  the  views  of  the  Texas  Shrimp 
Association  on  the  implementation  of  the  Endangered  Species  Act 
in  Texas.  I  am  Wilma  Anderson,  Executive  Director  of  the  Texas 
Shrimp  Association  and  the  Gulf  Shrimp  Research  and  Develop- 
ment foundation.  I  serve  as  the  Texas  Trustee  in  the  Gulf  and 
South  Atlantic  Fishery  Development  Foundation.  Also,  I  am  the 
owner  of  shrimp  trawlers  that  operate  in  the  Gulf  of  Mexico. 

The  shrimp  fishery  was  the  first  major  extractive  industry  to 
take  the  brunt  of  the  Endangered  Species  Act  by  the  available  use 
of  the  liberal  term  "best  scientific  data  available."  The  fishery  op- 
posed and  rejected  the  unsubstantiated  extrapolated  numbers  of 
sea  turtle  capture  and  mortality  purported  to  relate  to  the  fishery, 
from  the  use  of  best  scientific  data  available  method.  Mandatory 
regulations  were  then  imposed  on  the  fishery  from  Texas  to  North 
Carolina,  excluding  the  North  Atlantic  States,  even  though  sea  tur- 
tles were  documented  within  those  waters.  By  the  socioeconomic 
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impact  exclusion  within  the  Act,  resulted  in  a  regulatory  taking  of 
income,  with  no  recourse  to  the  historical  native  fisherman. 

The  fishery  entered  the  courts,  sought  an  injunction  against  the 
mandatory  regulations.  The  injunction  was  granted  that  lost  in  the 
Appeals  Court.  I  filed  suit  in  Federal  Court  for  Regulatory  taking 
of  income.  This  was  denied  by  the  Court.  The  National  Marine 
Fishery  Service  stated  insignificant  shrimp  loss  and  that  their  fish- 
ery computer  model  indicated  .007  percent  shrimp  loss  from  the 
use  of  TEDs.  The  only  problem  is  the  fishery  computer  model  does 
not  pull  trawls  in  the  Gulf  of  Mexico,  and  the  fishery  continues  to 
incur  a  loss  in  yearly  gross  revenue  of  30  to  35,000  a  boat,  of  which 
10,000  of  the  gross  revenue  loss  is  to  individual  fisherman  income. 

The  fishery  soon  learned  you  cannot  fight  a  Federal  law  in  a 
Federal  court  before  an  appointed  Federal  judge.  Therefore,  legisla- 
tive amendments  became  a  mandate  for  the  fishery  at  the  Federal 
level.  The  fishery  pursued  and  attained  a  Congressional  amend- 
ment to  the  Endangered  Species  Act  for  an  independent  review  of 
supporting  documents  of  the  mandatory  TED  regulations.  This  in- 
dependent study  was  directed  to  the  National  Academy  of  Science 
via  the  National  Marine  Fisheries  Service.  No  fishery  representa- 
tive was  appointed  to  the  panel,  and  the  majority  of  panel  mem- 
bers appointed  to  review  the  data  reviewed  their  own  reports. 

The  industry  attempted,  on  several  occasions,  to  employ  marine 
biologists,  with  sea  turtle  research  experience  background.  The  re- 
sponse was  always  the  same.  We  sympathize  with  the  industry  and 
the  situation  you  have  been  placed  in  and  do  not  concur  with  the 
regulations;  but,  to  undertake  this  project  would  result  in  annihila- 
tion by  the  environmental  and  scientific  communities  and  project 
grant  funding  would  cease.  The  fishery  stood  alone  and  incurred 
the  National  Academy  of  Science  Review  results.  The  report  esca- 
lated over  and  above  the  original  report  of  captures  mortality — 
that  the  shrimp  fishery  had  the  potential  to  capture  and  kill  56,000 
turtles  a  year.  This  mandated  more  stringent  revisions  to  the  TED 
regulations. 

To  date,  no  one  has  found  those  projected  56,000  turtles  in 
strandings  upon  the  shoreline  or  in  the  shrimp  trawls,  which  is 
verified  by  the  following.  A  summary  of  the  fiscal  year  1991  U.S. 
Commerce  Department  Enforcement  Annual  Report  for  the  South- 
east Division.  In  quoting  from  their  report,  pertaining  to  the  TED 
regulations:  "Enforcement  of  these  regulations  has  been  the  great- 
est enforcement  challenge  in  the  history  of  the  Southeast  pro- 
gram." This  report  covers  only  1990  and  1991  of  the  TED  regula- 
tion and  sites,  18,277  enforcement  man  hours,  filing  of  451  TED 
violation  cases  and  seizure  of  319  shrimp  trawls.  This  covers  only 
the  enforcement  area  and  does  not  include  the  economic  loss  to  the 
shrimp  fishery  and  fishing  gear  fines  and  revenue,  nor  the  cost  to 
the  U.S.  taxpayer  for  the  Coast  Guard  personnel,  cutters  and  the 
National  Marine  Fisheries  Service  personnel. 

After  all  of  the  enforcement  expenditures  and  the  expense  to  the 
shrimp  fishery  revealed  one  documented  fishing  vessel  violation  in 
U.S.  waters.  There  was  Kemp's  Ridley  sea  turtle  that  was  alive 
which  was  released  in  the  wild.  Now,  industry  is  subjected  to  sei- 
zure a  catch  for  TED  violation.  This  is  occurring  on  the  Texas 
coastline. 
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The  fishery  stands  in  amazement  as  to  the  rationale  and  justifi- 
cation that  this  is  a  cost-effective  conservation  regulation  for  one 
documented  turtle,  while  stagnating  the  Gulf  of  Mexico  shrimp 
fishery.  The  fishery  has  never  contended  that  it  does  not  inciden- 
tally capture  turtles  in  shrimp  trawls.  We  do,  but  minimal  in 
number.  Industry  volunteered  to  assist  in  funding  the  Galveston 
Head  Historic  Program  as  a  conservation  mitigation  measure.  In- 
dustry was  denied,  yet  all  of  the  other  user  groups  that  called  are 
allowed  mitigation  in  Section  Seven  allowance  level  of  take.  Could 
I  have  one  more  minute?  OK.  Thank  you. 

[The  prepared  statement  of  Ms.  Anderson  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Laughlin.  We  talk  plenty.  Thanks. 

Next  will  be  Mr.  Chaunce  Thompson. 

STATEMENT  OF  CHAUNCE  THOMPSON,  SECOND  VICE  PRESIDENT, 
TEXAS  AND  SOUTHWESTERN  CATTLE  RAISERS  ASSOCIATION 

Mr.  Thompson.  Thank  you  for  the  invitation. 

My  name  is  Chaunce  Thompson,  I  am  a  cow/calf  rancher  from 
Stephens  County,  Texas.  Currently,  I  serve  as  Second  Vice  Presi- 
dent of  the  Texas  and  Southwestern  Cattle  Raisers  Association. 
TSCRA  is  a  livestock  organization  representing  approximately 
15,600  cattle  producers  in  Texas  and  Oklahoma.  Also,  I  am  Vice 
Chairman  of  the  Private  Lands  and  Environment  Committee  of  the 
National  Cattlemen's  Association,  which  represents  230,000  cattle- 
men nationwide.  We  appreciate  very  much  the  opportunity  to  testi- 
fy on  the  Endangered  Species  Act  before  this  Committee.  We  also 
appreciate  the  two  of  you  in  requesting  this  field  hearing  be  held  in 
Texas. 

Let  me  begin  by  saying  that  both  of  our  organizations  believe  in 
protecting  endangered  species;  however,  we  also  believe  there  are 
limits  to  which  protection  can  be  carried.  I  would  cite  the  example 
of  the  current  Edwards  Aquifer  situation.  The  current  endangered 
species  law  is  broken  and  needs  significant  amendments  to  bring 
into  balance  species  preservation  and  the  economic  needs  of  our 
citizens. 

First  of  all,  the  scientific  requirements  for  listing  must  be 
strengthened,  with  decisions  based  on  sound  biology,  full  field  test- 
ing and  peer  review.  As  an  example  of  why  this  is  absolutely  neces- 
sary, I  would  mention  the  Concho  Water  Snake,  which  held  up  con- 
struction of  Stacy  Dam  on  the  Colorado  River  in  Texas  for  years.  It 
is  continuing  to  cost  taxpayers  thousands  and  thousands  of  dollars 
to  arrange  for  its  survival,  yet,  substantial  proof  has  been  present- 
ed in  recent  years  that  shows  the  Concho  Water  Snake  was  not  en- 
dangered at  all. 

Secondly,  the  new  Act  must  provide  significance  to  the  recovery 
planning  process.  Recovery  plans  must  incorporate  economic 
impact,  biological  significance,  optional  goals,  clear  delisting  crite- 
ria and  public  hearings  in  the  affected  counties.  Simpler,  less  costly 
consultation  procedures,  with  incentives  for  compliance  for  private 
landowners  are  needed.  These  procedures  must  ensure  that  compli- 
ance requirements  for  private  landowners  be  no  more  burdensome, 
time-consuming  or  costly  than  those  applicable  to  Federal  agencies. 
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The  Act  must  recognize  the  impacts  on  private  property  and  pro- 
vide compensation  for  major  takings  of  property.  Private  property 
rights  are  clearly  guaranteed  by  the  5th  Amendment  of  the  U.S. 
Constitution.  Our  individual  property  rights  must  not  be  subverted 
by  land  use  legislation  passed  in  the  name  of  the  common  good  of 
all  Americans. 

We  need  to  honestly  ask  ourselves  if  the  listing  of  the  San 
Marcos  Salamander,  the  San  Marcos  Darter,  the  fountain  darter, 
the  black-capped  vireo,  the  golden-cheeked  warbler,  the  red,  cock- 
aded  woodpecker,  to  name  a  few,  was  to  protect  the  species  from 
genuine  harm  or  for  more  devious  reasons.  I  cannot  emphasize  too 
strongly  that  the  private  property  owner  can  and  always  has  done 
a  better  job  of  properly  caring  for  his  land  than  the  Government 
ever  can. 

We  must  stop  allowing  the  Endangered  Species  Act  to  become  a 
ploy  by  so-called  environmentalists  to  regulate  the  use  of  private 
land  in  the  name  of  protection  of  supposedly  endangered  species. 
This  all  to  frequent  abuse  of  the  law  cannot  and  should  not  contin- 
ue. Endangered  species  preservation  must  become  a  partnership  of 
the  private  landowner,  with  the  Government  providing  technical 
and  financial  help.  It  is  time  to  end  the  us  versus  them  gridlock 
over  endangered  species. 

For  this  reason,  the  Texas  and  Southwestern  Cattle  Raisers  Asso- 
ciation and  the  National  Cattlemen's  Association  support  H.R.  1490 
by  Representative  Tauzin  and  the  two  of  you.  We  believe  H.R.  1490 
is  the  best  vehicle  to  bring  about  a  reasonable,  workable  endan- 
gered species  program  that  all  Americans  can  accept.  We  also  be- 
lieve that  H.R.  1490,  as  written,  will  not  cause  economic  ruin  for 
private  citizens.  However  Congress  chooses  to  rewrite  the  Endan- 
gered Species  Act,  we  urge  your  Subcommittee  to  maintain  strong 
active  oversight  during  a  period  when  the  implementing  regula- 
tions are  written.  We  ask  that  you  make  certain  that  those  regula- 
tions are  fair  and  stay  within  the  intent  of  Congress. 

Again,  thank  you  for  allowing  us  to  share  our  opinions  with  you. 

[The  prepared  statement  of  Mr.  Thompson  can  be  found  at  the 
end  of  the  hearing.] 

[Applause.] 

Mr.  Laughlin.  The  next  witness  is  Mr.  Hal  Irby.  Mr.  Irby. 

STATEMENT  OF  HAL  IRBY,  EXECUTIVE  DIRECTOR,  TEXAS 
CHAPTER  OF  THE  WILDLIFE  SOCIETY 

Mr.  Irby.  Thank  you,  Congressman  Laughlin  and  Congressman 
Fields.  My  name  is  Hal  Irby.  I  have  a  Doctorate  in  Wildlife  Man- 
agement and  represent  the  Texas  Chapter  of  the  Wildlife  Society. 
The  Wildlife  Society  is  an  international  organization  made  up  of 
professional  wildlife  managers  and  biologists,  researchers  and  law 
enforcement  people,  primarily  in  North  America.  The  Texas  Chap- 
ter has  over  700  members,  spanning  the  entire  length  and  breadth 
of  Texas,  again,  professional  wildlife  biologists  and  researchers, 
plus  some  landowners  and  university  students. 

Now,  we  have  very  strong  feelings  about  the  Endangered  Species 
Act  and  got  together  in  an  all-day  workshop  in  Kerrville  a  few 
months  ago,  and  then  the  entire  membership  voted  on  a  resolution 


28 

on  the  Endangered  Species  Act.  Now,  this  has  been  submitted  to 
you,  and  I  would  like  to  discuss  certain  aspects  of  it.  A  lot  of  it  has 
been  considered  already  this  morning  by  other  panelists. 

Now,  I  have  been  in  the  endangered  species  business  for  over  35 
years.  I  lived  on  the  Aransas  Refuge  as  Assistant  Manager,  when 
there  were  only  24  whooping  cranes.  We  kept  track  of  the  cranes 
by  climbing  telephone  poles  at  the  edge  of  the  marsh.  Periodically 
we  had  an  airplane  land  on  the  road,  at  the  entrance  to  the  refuge, 
to  fly  up  and  keep  track  of  them.  Now,  there  are  over  150  down 
there.  I  am  still  involved  with  endangered  species.  It  is  a  little  bit 
more  high  tech  now  than  back  then.  In  fact,  I  have  hearing  aids 
that  are  set  specifically  to  the  song  of  the  golden-cheeked  warbler, 
it  cost  $1,850.  I  went  to  a  doctor  and  she  plugged  in  these  hearing 
aids  to  a  computer,  and  I  set  up  a  golden-cheeked  warbler  tape  at 
the  other  end  of  the  office,  and  she  set  the  hearing  aid  for  that. 

Now,  our  organization,  at  the  outset,  I  would  like  to  say  that  we 
support  the  Endangered  Species  Act,  as  it  now  is;  but  we  think  that 
there  are  a  number  of  areas  for  improvement.  First  and  foremost  is 
that  the  Texas  Chapter  of  the  Wildlife  Society  recommends  that 
the  Act  require  the  Fish  and  Wildlife  Service,  in  conjunction  with 
the  National  Academy  of  Sciences,  to  define  by  regulation  the  term 
"best  scientific  and  commercial  information,"  and  include  some 
minimum  standard.  We  have  had  a  lot  of  discussion  already  this 
morning  about  the  evidence  used  to  list  endangered  species  and 
that  there  are  certainly  needs  for  improvement  in  that  area.  We 
strongly  support  that. 

Also,  we  recommend  that  the  amount  of  time  for  conducting  this 
status  review  be  extended.  Right  now  it  is  a  year.  There  is  no  way 
that,  in  a  year's  time,  we  can  adequately  discuss  a  status  of  a 
number  of  species.  We  run  the  gamut  from  whooping  cranes  that 
have  been  studied  all  of  these  years  and  have  a  very  high  profile, 
and  then  we  come  down  to  cave  invertebrates,  or  our  lesser-known 
birds.  We  need  more  time  for  adequacy — for  determining  the 
status. 

In  the  mid-1970's,  I  was  the  Program  Director  for  Endangered 
Species  for  Texas  Parks  and  Wildlife  Department.  At  that  time, 
shortly  after  the  passage  of  the  Endangered  Species  Act,  New 
Mexican  duck  in  far  west  Texas  and  New  Mexico  was  placed  on  the 
endangered  species  list  without  adequate  review.  Then  after  it  was 
placed  on  there  and  they  started  seeing  the  ramifications  in  the 
hunting  of  waterfowl  in  Texas  and  management  of  ranches  and 
other  properties  in  the  western  part  of  the  State,  we  finally  got  to 
do  what  I  consider  an  adequate  review,  and  found  that  in  actually 
this  population  of  mallard  look-alikes  in  that  part  of  the  country, 
were  not  a  separate  species,  but  were  hybrids,  based  on  the  Mexi- 
can duck  from  the  interior  of  Mexico,  the  northern  extension  of 
their  range,  and  in  the  southern  extension  of  the  Northern  Mallard 
coming  down  from  Canada.  Then  when  the  ranchers  built  all  of 
their  homes  out  there,  it  caused  a  change  in  the  habits  of  those 
birds.  So,  we  had  some  hybridization  in  the  spring  time  breeding 
period  there.  So,  this  bird  was  delisted.  But,  it  was — it  should  have 
never  been  on  there  to  start  with. 

Now,  most  of  the — our  other  resolves,  the  10  resolves  in  our  reso- 
lution has  to  do  with  the  private  landowner — bringing  the  private 
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landowner  into  this  picture  much  more  strongly.  We  encourage  a 
proactive  conservation  of  Canada's  species,  to  reduce  and  alleviate 
the  threats  to  them,  so  as  to  prevent  the  need  for  listing  these  spe- 
cies. How  do  you  do  this?  You  do  this  by  cooperating  and  bringing 
the  private  landowners  into  the  equation  much  earlier  and  much 
more  strongly. 

Thank  you.  One  other  thing  I  would  like  to  bring  into  view — 
briefly  are  two  words:  Public  education. 

[The  prepared  statement  of  Mr.  Irby  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Next  is  S.M.  True. 

STATEMENT  OF  S.M.  TRUE,  PRESIDENT,  TEXAS  FARM  BUREAU 

Mr.  True.  Mr.  Chairman,  and  Congressman  Fields,  my  name  is 
S.M.  True,  Jr.  I  am  President  of  the  Texas  Farm  Bureau,  and  I 
farm  here  in  Plainview,  Texas,  raising  grain,  cotton  and  cattle.  I 
appreciate  you  holding  these  hearings  regarding  the  reauthoriza- 
tion of  the  Endangered  Species  Act. 

Our  organization  has  three  major  concerns  about  the  current 
ESA  and  regulatory  requirements.  I  will  briefly  discuss  each  of 
these  for  the  Committee:  Number  one.  We  are  very  concerned 
about  the  lack  of  scientific  evidence  required  for  the  listing  of  the 
species  and  the  review  process  that  may  accompany  requests  for 
listing.  We  believe  that  many  species  are  listed  without  accurate 
information.  The  discovery  of  new  snail  darter  populations,  after 
halting  the  Teleco  Dam,  is  an  example. 

Closer  to  home,  we  believe  that  the  fountain  darter,  located  in 
the  San  Marcos  River,  very  near  this  property,  is  not  really  endan- 
gered. It  exists  in  huge  numbers,  not  only  here,  but  in  the  Comal 
River  in  New  Braunfels.  It  is  easily  maintained  and  reproduces 
under  controlled  conditions.  Clearly,  the  fountain  darter  is  not  in 
danger  of  extinction.  Incidentally,  the  population  at  New  Braunfels 
was  introduced.  It  is  our  argument  that  this  population  should  be 
listed  as  an  experimental  population.  That  would  allow  us  to  pre- 
serve the  species  without  heavy-handed  Federal  involvement, 
which  needlessly  sacrifices  vital  human  interests  in  the  regional 
economy  to  preserve  an  artificial  population.  Also,  this  is  only  one 
example  and  we  are  aware  of  other  similar  instances. 

Number  two.  We  are  also  concerned  about  the  lack  of  private 
property  rights  language  in  the  current  Act.  Courts  have  ruled 
that  essentially,  a  complete  taking  is  required  before  a  landowner 
is  compensated  for  the  loss  of  his  or  her  property.  While  I  am  not 
from  this  area  of  the  State,  there  are  many  in  this  room  today  who 
have  had  their  property  devalued  or,  in  effect,  confiscated  by  the 
requirements  of  the  current  Endangered  Species  Act.  Hopefully, 
any  reauthorization  of  the  ESA  will  contain  the  takings  provision 
of  H.R.  1490  by  Mr.  Tauzin  and  by  Mr.  Fields,  recognizing  that  Mr. 
Laughlin  also  is  an  original  co-sponsor. 

The  reauthorization  must  spell  out  requirements  of  Federal 
Agencies  when  any  taking  of  private  property  occurs.  In  addition, 
the  current  act  offers  no  incentives  for  producers  or  landowners  to 
comply  with  the  Act.  The  incentives  contained  in  H.R.  1490  could 
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contribute  significantly  in  protection  of  species  rather  than  their 
destruction. 

Number  three.  Finally,  Mr.  Chairman,  our  organization  is  very 
concerned  about  attempts  to  increase  by  several  thousand,  the 
numbers  of  species  covered  by  the  ESA.  By  the  Fish  and  Wildlife 
Service's  own  estimate,  only  a  handful  of  species  have  ever  re- 
gained sufficient  numbers  to  be  removed  from  the  listing.  Here  in 
Texas,  adding  hundreds  of  species  to  the  list  will  only  complicate 
the  current  process.  There  is  a  clear  indication  that  additional  sci- 
entific evidence  is  needed  to  accurately  determine  species'  numbers 
before  taking  action. 

Mr.  Chairman,  farmers  and  ranchers  will  contribute  their  fair 
share  to  ensure  the  continued  existence  of  both  plant  and  animal 
species.  There  must,  however,  be  a  balance  between  plants,  animals 
and  humans.  Fairness  demands  that  those  of  us  who  own  our  prop- 
erty must  be  compensated  for  any  restrictions  of  usage.  If  society 
benefits  from  saving  these  species,  then  society  should  bear  the 
cost. 

Now,  as  President  of  a  state-wide  agriculture  organization,  I 
would  be  remiss  if  I  failed  to  mention  the  recent  Edwards  Aquifer 
debate  and  resulting  State  legislation.  Farmers  and  ranchers  over 
the  Edwards  Aquifer,  lost  a  property  right  in  the  last  session  of  the 
Texas  legislation.  In  my  opinion,  this  right  was  lost  primarily  be- 
cause of  the  threatened  enforcement  provisions  of  the  current  En- 
dangered Species  Act.  While  one  might  argue  that  this  was  a  neces- 
sary action  and  only  limited  a  property  right,  we  must  also  recog- 
nize that  these  producers  lost  a  tremendous  important  resource  to 
their  livelihood.  These  producers  have  made  management  plans 
and  financial  commitments  based  on  their  right  to  use  the  water 
under  their  land.  It  is  clear  they  lost  a  portion  of  that  right. 

I  appreciate  the  opportunity  to  appear  today  on  behalf  of  the 
farmers  and  ranchers  of  the  State  of  Texas. 

[The  prepared  statement  of  Mr.  True  can  be  found  at  the  end  of 
the  hearing.] 

[Applause.] 

Mr.  Laughlin.  The  next  witness  will  be  Mr.  Ted  Eubanks.  Mr. 
Eubanks. 

STATEMENT  OF  TED  EUBANKS,  HOUSTON  AUDUBON  SOCIETY 
AND  THE  FERMATA  COMPANY 

Mr.  Eubanks.  Thank  you.  First,  let  me  say  that,  although  I  have 
been  involved  with  the  Houston  Audubon  Society  for  many  years,  I 
am  not  here  to  represent  them.  I  am  here  to  represent  myself. 

Let  me  begin  by  expressing  my  appreciation  for  the  invitation  by 
the  Subcommittee  to  address  this  issue  of  the  reauthorization  of 
the  Endangered  Species  Act.  I  bring  to  this  discussion  I  believe  the 
relatively  unique  perspective  of  being  an  environmentalist  who  is 
also  a  private  business  owner,  rather  than  an  employee  of  a  natu- 
ral resource  agency,  an  academic  institution  or  an  environmental 
advocacy  group. 

My  first-hand  experience  with  the  ESA  is  primarily  derived  from 
having  been  requested  by  the  U.S.  Fish  and  Wildlife  Service  to  be 
involved  as  a  member  of  both  endangered  species  recovery  teams 
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and  advisory  groups.  Through  the  specific  long-term  affairs  and  the 
countless  other  instances  when  I  have  been  asked  by  various  agen- 
cies and  individuals  to  consult  on  specific  endangered  species  mat- 
ters, I  have  scrutinized  the  inner-workings,  the  under-  belly  of  the 
Act,  I  have  experienced  the  daunting  challenge  of  participating  in 
the  development  of  recovery  plans  for  species  whose  survival  dan- 
gles in  the  balance.  I  have  felt  the  frustration,  at  times,  the  futility 
of  seeing  a  species  continue  to  slip  away,  while  the  best  plans  are 
thwarted  by  a  tedious  and  unyielding  bureaucracy. 

As  a  businessman,  whose  livelihood  is  derived  from  the  highly- 
regulated  transportation  industry,  I  have  empathized  with  those  in- 
dividuals whose  economic  well-being  might  be  impacted  by  my  rec- 
ommendation. Rather  than  dwelling  upon  the  philosophical  or  ethi- 
cal underpinnings  of  the  original  act  or  its  proposed  successors,  I 
will  concentrate  my  brief  comments  upon  the  practical  means  and 
methods  of  implementing  any  ESA.  My  interest  in  the  Act,  if  I 
may  rely  on  a  traditional  Texas  colloquialism  to  express  my  senti- 
ment, is  where  the  rubber  meets  the  road. 

The  intent  of  the  original  act,  in  its  essential  role  as  one  of  our 
nation's  most  progressive  conservation  laws,  are  without  question. 
The  recoveries  of  the  brown  pelican,  whooping  crane,  southern  bald 
eagle  and  American  alligator  are  all  success  stories  directly  attrib- 
utable to  the  ESA.  The  potency  of  the  ESA,  reflected  in  its  ability 
to  focus  financial  and  human  resources  on  single  species  crises, 
may  also  be  viewed  as  its  deficiency.  The  value  of  any  single  spe- 
cies can  only  be  measured  in  the  context  of  the  biological  communi- 
ty within  which  it  coexists.  By  limiting  our  attention  to  one  single 
species,  we  permit  the  continued  degradation  and  decline  in  the 
very  ecosystem  upon  which  any  recovery  strategy  must  be  ground- 
ed. Therefore,  I  support  the  sentiment  and  intent  of  H.R.  2043,  to 
place  a  priority  on  listing  species  whose  conservation  is  most  likely 
to  reduce  the  need  to  list  other  species,  dependent  on  the  same  eco- 
system. 

For  example,  the  piping  plover,  an  endangered  species  which 
winters  in  Texas,  is  dependent  upon  Gulf  Coastal  Wetlands,  par- 
ticularly intertidal  flats  for  its  non-breeding  season  survival.  The 
reddish  egret  and  the  snowy  plover  are  two  candidate  species  who 
inhabit  these  same  Texas  wetlands.  By  stressing  the  protection  and 
enhancement  of  this  particular  ecosystem,  we  not  only  preserve 
habitat  for  the  piping  plover,  we  potentially  avoid  the  need  to  list 
two  additional  species. 

The  emphasis  of  the  ESA  must  shift  from  single  species  protec- 
tion, to  the  preservation  of  biological  communities  or  ecosystems. 
In  effecting  this  protection,  a  revised  ESA  should  emphasize  proac- 
tive identification  of  biological  communities  in  distress.  Early  de- 
tection and  remediation  is  a  far  more  efficient  and  cost-effective 
means  of  endangered  species  management  than  the  present  emer- 
gency room  or  triage  system.  Aggressive  Federal  and  State  land 
management  incentives  for  private  landowners,  and  expanded  iden- 
tification and  acquisition  of  critical  habitats  are  all  means  by 
which  species  can  be  prevented  from  dwindling  to  the  point  where 
monumental  intervention  and  expense  are  required. 

The  emphasis  of  the  respective  recovery  teams  and  plans  should 
be  on  the  recovery  of  biological  assemblages.  The  charges  for  multi- 
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species  recovery  teams  and  plans  should  be  to  address  the  require- 
ments of  all  listed  and  candidate  species  within  a  particular  ecosys- 
tem. As  one  of  the  few  civilians  who  has  served  on  a  recovery 
team,  I  support  the  sentiment  addressed  in  H.R.  1490  to  restruc- 
ture recovery  teams  to  include  experts,  other  than  Agency  person- 
nel and  academicians.  The  social,  cultural,  economic  and  environ- 
mental impacts  related  to  any  recovery  plan  are  best  assessed  and 
resolved  in  the  developmental  phase.  The  intimate  interchange 
that  face-to-face  contact  and  conflict  promotes  within  a  recovery 
team  cannot  be  duplicated  in  a  public  hearing  forum. 

Finally,  I  would  like  to  address  the  role  of  the  private  sector  in 
developing  environmental  solutions.  I  will  refer  the  Subcommittee 
to  an  editorial  published  in  the  Houston  Chronicle  on  this  past 
Earth  Day,  that  I  have  included  with  my  written  testimony.  In  this 
article,  I  expressed  my  belief  that  the  increasing  global  interest 
and  a  concern  over  the  environment  should  be  viewed  by  business- 
men as  an  economic  opportunity,  not  a  special  interest  threat.  Cer- 
tainly, the  private  sector  has  the  resources  and  expertise  to  con- 
tribute to  our  efforts  to  preserve  endangered  species  and  ecosys- 
tems, yet  nowhere  in  either  H.R.  1490  or  H.R.  2043  do  I  find  the 
invitation  or  incentive  for  small  businesses,  other  than  private 
landowners  to  participate. 

Thank  you. 

[The  prepared  statement  of  Mr.  Eubanks  can  be  found  at  the  end 
of  the  hearing.] 

[Applause.] 

Mr.  Laughlin.  Thank  you. 

Rather  than  ask  you  questions,  I  will  just,  for  your  benefit — you 
talked  a  number  of  times  before  this  Committee  about  the  inequi- 
ties applied  to  the  Texas  and  Louisiana  shrimp  industry.  You  may 
be  surprised  to  learn  that  last  year  before  this  very  Committee,  a 
witness  from  the  National  Marine  Fisheries  Service  testified,  in  re- 
sponse to  a  fluke  question  on  my  part,  it  just  happened,  he  con- 
firmed, as  you  knew  and  we  know,  that  TED's  requirement  is  only 
from  the  North  Carolina  border  south,  through  the  Texas  coastline. 
Through  that  witness'  testimony,  from  the  National  Marine  Fisher- 
ies Service,  he  confirmed  that  it  was  either  Maryland  or  New 
Jersey  had  more  strandings  of  the  endangered  turtle  than  the 
entire  Texas  coastline.  That  has  been  part  of  the  problem  that  your 
agency — your  industry  that  you  represent  has  complained  about.  I 
just  wanted  you  to  be  aware  that  that  testimony  took  place  last 
year. 

Now,  switching  to  you,  Mr.  Irby,  in  your  resolution,  I  thought 
there  was  a  very  interesting  comment,  and  that  is,  on  the  induce- 
ment of  the  private  landowner  that  allows  flexibility  to  manage 
land  in  such  a  way  as  to  maintain  the  listed  species.  What  is  your 
proposal  for  inducing  the  private  landowner  to  get  into  these  man- 
agement plans?  What  is  the  public  education  you  were  going  to 
talk  about  when  your  time  was  up? 

Mr.  Irby.  There  are  all  kinds  of  ways  you  can  induce  private 
landowners  to  participate  in  this.  Certainly  compensation  has  been 
a  factor  to  us.  But,  by  making  less  roadblocks  to  the  landowner,  to 
encourage  them  to  conserve  certain  portions  of  their  land  for  en- 
dangered species,  we  have  the  Texas  Agricultural  Extension  Serv- 
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ice,  the  Soil  Conservation  Service,  the  Texas  Parks  and  Wildlife. 
There  is  no  reason  why  we  cannot  get  those  groups  together  to 
work  with  the  landowner  and  make  the  landowner  feel  like  a  true 
partner  in  saving  this,  and  not  just  saving  it  for  someone  else. 
Point  out  to  them  the  realities  of  having  the  endangered  species  on 
their  property — the  values  to  them.  Just  bring  them  into  the  pic- 
ture. 

As  far  as  education,  I  feel  very  strong  about  that.  We  are  bring- 
ing up  generations  of  Texans  and  U.S.  citizens  who  have  very  little 
to  do  with  the  outdoors  and  the  urbanization  of  our  communities.  I 
think  we  have  to  reach  the  people  very  early.  I  feel  so  strongly  that 
I  teach  wildlife  art  at  Laguna  Gloria  Art  Museum  in  Austin  to  9- 
to  12-year-old  kids.  I  happen  to  be  a  wildlife  artist,  and  getting  kids 
interested  in  animals  through  art  can  bring  on  the  need  for  con- 
serving habitat.  I  am  tickled  to  see  that  the  Texas  Parks  and  Wild- 
life Department  are  starting  a  very  strong  program  now,  just  to  get 
into  this  area.  I  think,  when  we  have  all  of  the  other  agencies  in 
Texas  represented,  from  the  universities  to  the  Federal  and  local 
governments,  we  can  really  be  a  much  stronger  part  of  this.  Cer- 
tainly, Texas  being  primarily  privately  owned,  that  is  the  only  way 
we  are  going  to  save  the  birds  or  the  endangered  species. 

Mr.  Laughlin.  Mr.  Eubanks,  in  your  testimony,  you  discussed 
getting  private  business  involved  and  even  talked  about  small  busi- 
ness. Yet,  you  do  point  out  that  both  bills,  H.R.  1490  and  2043,  do 
not  have  any  invitations  or  provisions  for  small  business  to  be  in- 
volved. How  would  you — what  are  your  recommendations?  How  do 
you  get  small  business  involved  in  the  endangered  species  protec- 
tion? 

Mr.  Eubanks.  I  believe  there  are  a  number  of  ways.  First, 
through  compensation.  Second,  through  various  means  of  tax  relief. 
I  heard  a  great  story  about  this  little  guy  in  East  Texas.  I  believe 
that  he  is  in  Longview.  He  makes  outdoor  lumber  out  of  old  Pepsi 
bottles.  He  shreds  the  Pepsi  bottles,  and  then  he  makes  a  piece  of 
timber  that  you  can  cut  and  nail.  That  is  a  private  sector  environ- 
mental solution.  I  prefer  private  sector  environmental  solutions. 

For  example,  Congressman  Fields,  you  were  talking  about  cap- 
tive breeding  programs.  I  would  much  rather  pay  private  landown- 
ers to  support  endangered  species  on  their  own  property  than  to 
take  the  same  species  out  of  its  natural  habitat  and  breed  it  in  a 
laboratory.  Let's  adopt  a  market  approach  to  this  issue. 

Mr.  Laughlin.  If  you  involved  the  private  landowner  in  the 
market  breeding  process,  that  would  address  the  concern  that  Mr. 
Rose  addressed  in  his  testimony,  in  response  to  Mr.  Fields, 
wouldn't  it? 

Mr.  Eubanks.  If  a  private  landowner  preserves  and  enhances 
habitat,  and  an  endangered  species  thrives,  due  to  those  efforts, 
and  the  landowner  is  compensated  for  that,  I  think  everyone  wins. 

Mr.  Laughlin.  It  would  just  be  somewhat  a  kin  to  what  we  see 
in  the  deer  population  of  the  State — in  the  parts  of  State? 

Mr.  Eubanks.  I  believe  that  the  approaches  are  quite  similar. 

Mr.  Laughlin.  We  are  going  to  be  on  a  tight  schedule,  so  I  am 
going  to  yield  the  remainder  of  the  time  till  the  11:00  o'clock, 
which  I  said  earlier  we  would  adjourn  at  9:00  o'clock;  but  we  could 
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not  very  well  have  had  this  hearing  if  we  had  done  that.  So,  I  am 
happy  to  yield  to  the  gentleman  from  Humble. 

Mr.  Fields.  Well,  Mr.  Eubanks,  let  me  follow-up  on  that.  I  can 
appreciate  taking  the  market  approach.  It  is  my  understanding, 
and  I  think  Ms.  Anderson's  group  is  a  perfect  example,  she  cannot 
participate  in  the  Headstart  Turtle  Program  as  a  private  group.  So, 
are  you  in  favor  of  amending  the  act  to  allow  private  landowners 
or  groups  like  Ms.  Anderson  to  go  out  and  look  at  alternatives? 

Mr.  Eubanks.  Absolutely.  Absolutely.  Once  one  gets  past  the  list- 
ing stage  and  reaches  the  recovery  plan  stage — and  I  have  gone 
through  the  writing  of  two  recovery  plans  and  I  can  give  you  some 
sense  of  the  arduous  nature  of  that — we  need  more  than  academi- 
cians and  agency  personnel  sitting  around  the  table. 

Mr.  Fields.  Clarify  for  me — are  you  speaking  for  yourself  or  for 
the  Audubon  Society? 

Mr.  Eubanks.  I  am  speaking  for  myself. 

Mr.  Fields.  OK. 

Mr.  Eubanks.  I  believe  that  we  should  have  a  cross-section  of 
people  involved  in  that  process.  Recovery  plan  development  offers 
the  choice  to  sit  down  face-to-face  and  consider  all  of  the  possible 
alternatives.  I  believe  that  our  goal  should  be  to  ultimately  end  up 
with  no  species  listed.  We  want  no  species  endangered.  We  want  no 
species  threatened.  I  believe  that  the  knowledge  of  the  shrimping 
industry,  the  knowledge  of  the  timber  industry,  should  be  utilized 
in  the  recovery  planning  stage. 

Mr.  Fields.  Let  me  broaden  this  just  a  little  bit  to  the  rest  of  the 
panel.  Mr.  Irby,  I  took  down  your  comment,  to  bring  the  private 
landowner  into  the  conservation  equation.  I  took  it  down  because 
when  you  started  talking  about  the  whooping  crane,  I  remembered 
an  incident  in  my  life.  You  know,  my  family  lives,  as  I  said  earlier, 
on  the  same  piece  of  property  we  have  owned  since  the  1860's, 
same  business  since  the  1930's.  One  morning,  when  I  went  out  to 
work  for  my  father,  we  found  what  we  thought  was  a  whooping 
crane,  and  we  got  excited.  The  bird  had  been  injured.  We  tried  to 
do  the  right  thing.  We  started  calling  people,  describing  the  bird. 
We  were  willing  to  take  the  bird  anyplace,  pay  any  veterinary  ex- 
pense, because  we  felt  a  responsibility,  an  obligation,  and  we 
wanted  to  help.  I  cannot  tell  you  that  I  would  have  the  same  atti- 
tude today.  Because  what  I  would  begin  to  think — what  is  my  li- 
ability? Am  I  going  to  be  hit  with  a  $25,000  civil  fine  or  perhaps  a 
$50,000  criminal  penalty — someone  saying  I  shot  the  bird  or  per- 
haps, you  know — who  knows?  So,  I  have  become  very  concerned, 
not  only  as  a  private  landowner,  but  as  a  person  charged  with 
making  policy  for  the  575,000  people  I  represent.  I  get  concerned 
that  there  has  been  an  attitudinal  shift. 

Let  me  give  you  another  example  that  happened  just  recently, 
and  it  really  was  not  an  endangered  species,  it  was  on  wetlands. 
Some  of  the  farmers  and  ranchers  west  of  Houston  were  willing  to 
flood  their  property  during  the  migratory  season  for  waterfowl  be- 
cause there  was  a  cholera  epidemic.  All  they  wanted  from  the  Fed- 
eral Government  was  a  piece  of  paper  saying  that,  if  they  flooded 
their  property,  that  it  would  not  be  later  considered  a  wetland.  We 
could  not  get  that  from  the  Government.  I  mean,  these  were  people 
who  were  willing  voluntarily  to  step  forward.  So,  when  I  hear  this 
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about  private  landowner  inducements,  I  get  encouraged,  until  I 
begin  to  think  about  real  world  examples. 

Let  me  just  ask  you,  Mr.  Thompson  and  Mr.  True,  what  do  you 
think  are  some  of  the  inducements  that  need  to  be  there  for  pri- 
vate landowners  to  step  forward  and  become  involved  in  this  issue 
of  endangered  species?  Mr.  Thompson? 

Mr.  Thompson.  Well,  one  of  them  I  think  is  there  has  to  be  a 
change  in  the  accidental  taking  rules,  such  as  you  were  talking 
about — the  landowners  protected,  if  there  is  an  accidental  taking. 
Nobody  wants  to  pay  a  $25,000  a  day  fine.  What  I  see — back  in  the 
'30's  when  I  was  born — I  was  born  up  in  the  panhandle  in  the  dust 
bowl — we  saw  the  Conservation  Service  develop  into  an  agency 
that  helped  farmers  and  ranchers  understand  what  they  had  to  do 
to  conserve  their  soil.  I  think  that  is  what  the  Endangered  Species 
Act  needs  to  do.  It  needs  to  be  an  act  in  which  the  Government 
assists  the  farmer  and  rancher  or  the  landowner,  property  owner 
to  understand  what  he  must  do  and  then  assist  him  financially  and 
with  technical  help  so  he  will  carry  it  out.  I  think  he  is  willing  to 
carry  it  out,  provided  he  feels  like  he  is  a  partner  in  the  deal. 

Mr.  Fields.  Mr.  True. 

Mr.  True.  I  would  have  to  agree  with  Chaunce.  Every  farmer 
and  rancher  in  the  State  of  Texas  is  an  environmentalist,  and  they 
want  to  protect  the  endangered  species  as  well  as  they  can.  In  some 
of  the  testimony  here  we  heard  a  while  ago  is  that  we  should  set 
aside  part  of  our  land  strictly  for  that.  There  is  no  room  in  agricul- 
ture today  to  set  aside  a  part  of  your  land  and  pay  taxes  on  it,  and 
do  nothing  with  it  except  preserve  endangered  species.  I  think, 
again,  it  comes  back  to  a  matter  of  education.  We,  as  farmers  and 
ranchers,  need  to  understand  the  need  for  endangered  species. 
There  are  very  few  farmers  that  are  not  willing  to  work  with  the 
plan  to  really  preserve  the  natural  habitat.  I  like  to  have  quail  on 
my  land,  and  I  like  to  have  pheasants  on  my  land.  We  use  the 
Playa  Lake  to  raise  them  and  what  not.  So,  I  think  it  is  just  a 
matter  of  education.  At  the  same  time,  I  think  that,  if  the  Act  does 
come  out  and  says  that  they  are  going  to  force  us  to  set  aside  land, 
we  have  definitely  got  to  be  compensated  for  it. 

Mr.  Fields.  Also,  you  mentioned  earlier  in  your  testimony  that 
there  would  be  several  thousand  additional  species  added  under  the 
alternative  piece  of  legislation  that  is  now  dealing  with  this  reau- 
thorization of  endangered  species.  Be  specific  for  Texas.  If  the  al- 
ternative is  passed,  we  go  from  68  species  listed  as  threatened  or 
endangered  to  368  listed  as  threatened  or  endangered.  I  am  not 
sure  that  the  average  Texan  understands  exactly  what  that  means 
for  their  life.  Again,  I  will  come  back  just  to  a  general  feeling.  I  am 
not  going  to  ask  any  of  you  to  speak  for  your  organization  and  say 
this  is  the  attitude  of  your  members. 

In  talking  with  people  in  my  Congressional  District — property 
owners,  whether  they  are  farmers  or  they  are  ranchers,  people  are 
greatly  concerned.  I  get  concerned  when  I  feel  that  we  are  losing 
that  sense  of  being  cooperative  and  trying  to  deal  with  this  issue, 
instead  of  putting  the  Federal  Government  at  arms-length,  and  ba- 
sically saying  just  leave  me  alone.  Because  I  do  think  that  the  aver- 
age person  who  is  a  property  owner,  loves  that  property  more  than 
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the  Federal  Government  ever  can  and  is  willing  to  do  the  right 
thing  by  the  species  on  that  particular  piece  of  property. 

Thank  you,  Greg. 

Mr.  Laughlin.  Thank  you,  Jack. 

The  last  question  I  have,  Mr.  Thompson,  is  you  have  heard  Mr. 
Eubanks  and  I  exchange  the  comments  about  inducing  the  land- 
owner to  become  a  habitat  developer  or  manager  to  protect  the  en- 
dangered species.  Is  that  something  that  the  cattlemen  you  repre- 
sent would  be  receptive  to? 

Mr.  Thompson.  I  hope  so.  I  think  right  now  they  are  not  because 
I  think  most  landowners  and  ranchers  in  Texas  are  scared.  It  is  not 
just  endangered  species,  it  is  clean  water,  it  is  wetlands,  it  is  higher 
taxes.  Everything  seems  to  be  against  the  guy  that  is  trying  to 
make  a  living  off  of  the  land. 

Mr.  Laughlin.  Do  you  think  they  would  be  receptive  if  you  had 
a  forum  where  they  had  an  opportunity  to  participate  or  felt  that 
they  were  participating,  before  any  rules  or  regulations  or  laws  or 
mandates  were  put  in  place?  Do  you  think  you  would  get  meaning- 
ful participation  from  the  cattlemen? 

Mr.  Thompson.  Yes,  sir.  I  think  so. 

Mr.  Laughlin.  Mr.  True? 

Mr.  True.  Yes,  I  agree  with  that.  I  mean,  I  know  that  farmers 
and  ranchers  out  there  want  to  do  just  exactly  what  you  are 
saying.  I  think  that  there  are  plenty  of  people  out  there  that  would 
take  the  time  and  the  effort  to  help  breed  and  what  not  the  differ- 
ent species  that  are  adapted  to  their  particular  area. 

Mr.  Laughlin.  Well,  I  want  to  thank  all  of  you  for  being  here  for 
this  portion  of  the  hearing.  The  staff  has  told  me  we  have  to  quit 
at  11:00  in  order  for  them  to  get  set  up  at  the  San  Antonio  portion 
of  this  hearing,  which  will  commence  at  1:00  o'clock  at  the  Henry 
B.  Gonzales  Convention  Center  in  San  Antonio. 

I  want  to  thank  the  Southwest  State  University  here  for  their 
support.  I  also  want  to  thank  Hays  County,  the  County  Judge  and 
one  of  the  County  Commissioners,  Judge  Etheridge  and  Commis- 
sioner Barton  were  here  earlier.  The  city  of  San  Marcos  was  very 
supportive.  I  saw  Councilman  Billy  Moore  here  earlier.  To  show 
you  their  participation,  I  called  the  Mayor  of  San  Marcos  over  a 
month  ago  to  invite  her  to  participate  in  this  hearing.  Mayor 
Kathy  Morris  said  that  there  were  two  professors  out  at  this  uni- 
versity that  could  give  very  meaningful  support.  You  heard  Mr. 
Francis  Rose  here.  Later  in  the  afternoon,  Mr.  Glenn  Longley,  an- 
other professor  at  Southwest  Texas,  will  be  testifying  at  the  San 
Antonio  hearing.  So,  the  city  of  San  Marcos  has  been  supportive.  I 
appreciate  the  recommendation  of  Mayor  Kathy  Morris  for  those 
two  witnesses  that  will  be  important  to  this  process. 

I  thank  the  panelists  for  being  here.  Because  your  information, 
your  recommendations,  your  input  is  important  to  the  process. 

Very  importantly,  I  thank  the  audience  for  being  here  because 
you  will  have  an  opportunity  to  send  in  written  statements  or  to 
fill  out  the  questionnaire,  the  form,  and  drop  it  in  the  box  here.  It 
is  important  that  you  participate  in  the  process  also. 

I  think  this  portion  of  the  hearing,  Jack,  has  been  productive  for 
us  because  we  have  heard  from  the  diverse  and  sometimes  opposite 
interest  of  this  region  of  our  State  and  their  approach  to  the  en- 
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dangered  species  and  the  protection.  What  we  did  hear  is  unanimi- 
ty that  everyone  in  our  State  and  all  of  the  organizations  and  indi- 
viduals here  believe  there  is  a  requirement  that  we  protect  the — all 
of  the  species  of  our  State,  whether  they  are  endangered,  threat- 
ened, or  not  on  either  list,  for  our  direction,  our  generation  and  our 
children  and  grandchildren. 

So,  we  thank  you  all  for  being  here.  This  portion  of  the  hearing 
is  recessed.  It  will  convene  at  1:00  p.m.  in  San  Antonio  at  the 
Henry  B.  Gonzales  Convention  Center. 

[Whereupon,  at  11:05  o'clock  a.m.,  the  Subcommittee  was  re- 
cessed, to  reconvene  at  the  call  of  the  Chair.  The  following  was  sub- 
mitted for  the  record:] 
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July    6,     1993 


Mr.  Chairman  and  members  of  the  Sub-Committee, 

Good  Morning  to  you.  I  am  John  Doerfler,  County  Judge  of 
Williamson  County.  Williamson  County  is  on  the  northern  border  of 
Travis  County  and  therefore  we  share  many  similar  issues, 
especially  when  it  comes  to  the  Endangered  Species  Act.  In  fact, 
this  area  of  Central  Texas  from  Bell  County  south  through  Bexar 
County  share  many  of  the  same  environmental  features,  not  the  least 
of  which  is  our  plant  and  animal  life. 

We  in  Williamson  County  probably  have  been  tagged  as  renegades 
or  anti-environmentalists  because  of  our  decision  not  to 
participate  in  the  regional  BCCP  plan.  This  reputation,  I  think, 
is  most  undeserved.  For  over  a  hundred  years  the  majority  of 
Williamson  County  residents  made  their  living  from  agriculture, 
respecting  and  nurturing  our  land  and  wildlife.  Although  parts  of 
our  county,  especially  the  southwest  corner,  is  becoming  highly 
urbanized,  agriculture  is  still  the  number  one  dollar  producing 
industry  in  our  county.  Being  agriculturally  oriented,  we  are  also 
strong  advocates  of  property  rights. 

As  our  county  has  begun  to  grow  (we  were  the  second  fastest 
growing  county  in  Texas  in  the  1990  census) ,  we  have  experienced  a 
lot  of  development  and  building  activity,  particularly  in  the 
southwest  quadrant,  bringing  much  needed  jobs  and  a  growing  tax 
base  to  support  our  excellent  schools  and  vibrant  cities. 

I  give  you  this  background  to  try  and  help  you  to  understand 
our  frustration  with  the  present  Endangered  Species  Act  and  why  I 
am  encouraging  you  to  revise  and  simplify  the  Act. 

I  am  not  at  all  opposed  to  the  Endangered  Species  Act.  In 
fact,  I  support  the  basic  theory  of  preserving  all  species  of 
wildlife,  plant  and  animal,  that  we  can,  not  only  for  our 
enjoyment,  but  also  for  future  generations.  I  believe  that  when 
the  Endangered  Species  Act  was  first  adopted  in  1973,  its  intention 
was  not  at  all  what  we  have  today.  Saving  the  bald  eagle,  whooping 
crane  and  other  like  species  was  the  original  intent  of  the  law. 
But,  like  so  many  things,  when  the  pendulum  starts  swinging,  it 
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doesn't  stop  in  the  middle,  it  goes  all  the  way  to  the  other  extreme. 

I  would  like  to  give  you  a  few  examples  of  some  of  my 
experiences  with  the  Endangered  Species  Act  in  my  short  two  years 
in  office. 

First,  a  major  mall  project  in  Williamson  County  has  been 
delayed  for  two  years  because  of  a  cave  that  was  found  on  the 
property  containing  endangered  cave  invertebrates.  Two  years,  and 
one  million  dollars  (for  the  purchase  of  two  parcels  of  land  for 
mitigation)  later,  the  Fish  and  Wildlife  Service  finally  issued  a 
10(a)  permit.  Not  only  has  this  caused  a  tremendous  loss  of  sales 
tax  dollars  to  the  State  of  Texas  and  the  City  of  Austin,  but  it 
has  caused  a  loss  of  ad  valorem  tax  revenue  to  Austin,  the  school 
district  and  the  County,  not  to  mention  the  loss  of  job 
opportunities  when  this  area  needed  them  badly. 

The  second  is  an  expansion  of  3M  in  Travis  County.  Almost  the 
same  scenario.  It  took  approximately  one  million  dollars  of  land 
mitigation  to  get  clearance  for  their  expansion. 

The  City  of  Leander  has  an  approved  subdivision  with  all 
infrastructure  in  place,  ready  to  go,  but  no  construction  can  begin 
because  it  is  a  possible  habitat  for  the  golden  cheeked  warbler. 

Some  lots  that  were  platted  years  ago  on  Lake  Georgetown 
cannot  be  built  on  because  of  the  golden  cheeked  warbler,  rendering 
the  value  of  these  lots  at  zero. 

I  give  you  some  of  these  examples  just  to  show  you  the 
negative  economic  impact  of  the  Endangered  Species  Act  in  its 
present  form.  I  have  tried  to  avoid  statistics  and  other  technical 
aspects  in  this  presentation  as  I  believe  they  will  be  adequately 
covered  by  other  testimony. 

I  would  like  to  add  that  from  a  list  of  less  than  300  species, 
the  members  of  endangered  and  threatened  species  that  currently  are 
listed  has  grown  to  more  than  700,  with  more  than  4,000  species  now 
considered  to  be  candidates  for  listing.  Additional  petitions  for 
listing  species,  sub-species  and  distinct  population  groups  of 
vertebrates  are  filed  weekly.  As  the  list  of  protected  species 
grows,  conflicts  under  the  Act  between  listed  species  and  proposed 
human  actions  are  increasing. 

We  need  an  Endangered  Species  Act  that  protects  our  nation's 
plant  and  animal  life,  allows  economic  growth  and  respects  private 
property  rights.  We  need  an  Endangered  Species  Act  that  better 
serves  species  and  humans  by  bringing  harmony  to  our  planet. 

I  appreciate  your  attention  and  I  would  plead  with  you  to  help 
bring  the  pendulum  back  where  it  belongs,  not  to  the  right  or  to 
the  left,  but  in  the  middle  where  people  and  all  living  things  co- 
exist peacefully  together. 
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ENDANGERED  SPECIES  ACT  REAUTHORIZATION 
TESTIMONY  OF  J.  B.  RUHL 

EXECUTIVE  SUMMARY 

I  DEFINING    THE    NEED    FOR    REFORM    OF    THE    SPECIES    LISTING    AND 

INCIDENTAL  TAKE  AUTHORIZATION  PROCESSES 

A.  Listing:  The  regulated  landowner  community  has  little  confidence  in  the 
endangered  species  listing  process  because  of  inadequate  scientific  bases  for 
many  listings  and  inadequate  compliance  guidance  provided  in  most  listing  rules. 

•  listings  often  are  based  on  sparse,  questionable  data 

•  listing  decisions  are  often  made  without  adequate  peer  review 

•  ad  hoc  compliance  policies  developed  after  the  listing  rule  continuously 
change  and  are  implemented  without  public  comment  and  rulemaking 

B.  Permitting:  The  incidental  take  authorization  procedures  for  regulated 
landowners  are  protracted  and  unclear,  and  therefore  frustrate  landowners 
attempts  to  comply. 

•  non-federal  projects  do  not  have  the  benefit  of  the  clear  procedures  and 
reasonable  time  frames  applied  to  federal  projects  under  the  Section  7 
interagency  consultation  process 

•  small  and  other  low-impact  projects  cannot  afford  the  expense  and  delay 
of  protracted  permitting  procedures 

n.    USING  THE  PRESENT  STATUTORY  FRAMEWORK  TO  BUILD  SOLUTIONS 

A.  Liflting:  The  ESA  Section  4  listing  process  will  benefit  by  requiring  improved 
scientific  information  and  compliance  guidance. 

•  require  that  listing  decisions  be  based  on  thorough  review  of  all  available 
data  and  disclose  all  differing  opinions  and  conflicting  data 

•  require  that  listing  rules  describe  the  activities  which  would  harm  the 
species  and  the  locations  where  those  activities  are  regulated 

•  require  "Blue  Ribbon"  peer  review  of  the  entire  listing  decision 

B.  Permitting:  Regional  planning  can  address  some,  but  not  many,  of  the  regulated 
landowner  compliance  issues.  The  existing  interagency  consultation  procedure 
under  ESA  Section  7,  which  is  now  limited  to  federal  projects,  can  be  improved 
to  assist  in  that  regard. 

•  extend  the  Section  7  consultation  process  and  time  frames  to  non-federal 
projects 

•  allow  small  and  other  low-impact  projects  to  proceed  under  general 
permits  similar  to  the  Corps  of  Engineers  Nationwide  Permit  program. 
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FULBRIGHT  &  JAWORSKI,  L.L.P. 

AUSTIN,  TEXAS 

Proposals  for  Improving  Opportunities  for 

Land  Development  Compliance  Under 

the  Endangered  Species  Act 

Before  the  House  of  Representatives 

Merchant  Marine  and  Fisheries  Committee 

Subcommittee  on  Environment  and  Natural  Resources 

San  Marcos,  Texas 
July  6,  1993 


I.  INTRODUCTION:     DEFINING  THE  NEED  FOR  REFORM  OF  THE  ESA 

SPECIES      LISTING      AND      INCIDENTAL     TAKE     AUTHORIZATION 
PROCESSES 

Mr.  Chairman  and  members  of  the  Subcommittee,  good  morning.  I  am  J.  B. 
Ruhl.  I  practice  law  with  the  firm  of  Fulbright  &  Jaworski,  L.L.P.  in  Austin,  Texas. 
My  practice  is  devoted  exclusively  to  environmental  law,  with  a  special  focus  over  the 
past  decade  on  issues  involving  land  development.  As  a  result  of  the  particular 
emphasis  of  my  practice  on  land  development  issues,  I  have  been  steeped  for  several 
years  in  the  practical,  real  world  experience  under  the  Endangered  Species  Act  (ESA 
or  Act)  as  it  has  affected  landowners,  developers,  farmers,  ranchers,  industrial  and 
commercial  operations,  and  other  members  of  the  regulated  community  in  central 
Texas.  There  is  no  question  that  the  Act  has  fundamentally  altered  land  ownership, 
land  use,  and  land  development  practices  in  that  area,  most  dramatically  in  the  past 
five  years,  and  thus  your  hearings  here  today  are  a  most  timely  and  important  event 
for  the  regulated  community. 

I  would  like  to  emphasize  at  the  outset  that,  although  my  practice  involves 
representation  of  landowners,  developers,  and  other  businesses  as  they  attempt  to 
decipher  the  substantive  and  procedural  requirements  of  the  Act,  I  am  not  appearing 
here  today  on  behalf  of  any  particular  client  or  person.  Rather,  I  hope  today  to  provide 
a  voice  for  the  land  development  community  as  a  whole,  with  whom  my  personal  views 
and  practical  experience  coincide.  I  will  qualify  that  in  one  respect,  however,  in  that 
I  have  been  fortunate  to  have  as  my  clients  persons  who  understand  the  value  of 
species  protection,  and  who  genuinely  wish  to  comply  with  the  Act  as  they  exercise 
their  property  ownership  rights.  So,  I  do  not  purport  to  speak  on  behalf  of  those  who 
would  eradicate  or  ignore  the  Act  or  its  goals. 

But  one  should  not  mistake  agreement  over  the  basic  principle  of  species 
protection  with  agreement  over  how  to  conduct  the  process  of  regulating  towards  that 
goal.  Like  me,  most  landowners  and  developers  generally  are  happy  with  the  social 
objective  of  protecting  species  and  their  ecosystems;  what  frustrates  them,  and  me, 
however,  are  the  unclear  substantive  standards  and  the  procedural  ambiguities  which 
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presently  characterize  the  Act  and  its  administration  by  the  Fish  and  Wildlife  Service 
(FWS)  and  National  Marine  Fisheries  Service  (NMFS).  These  policies  have  made  land 
ownership  and  development  in  central  Texas,  and  I  suspect  elsewhere  in  the  nation,  an 
unpredictable,  unpleasant,  expensive  venture. 

Let  me  pause  here  to  say  that  I  hope  no  one  will  construe  my  criticism  of  the 
way  the  Act  is  administered  in  some  instances  as  criticism  of  the  people  in  the  agencies 
which  administer  it.  I  know  many  individuals  in  the  FWS  quite  well  and  believe  they 
are  hard  working,  dedicated,  and  are  trying  to  carry  out  what  they  believe  is  their 
mandate  under  the  Act.  My  concern  is  with  the  Act  itself— it  simply  does  not  require 
FWS  and  NMFS  to  incorporate  adequate  safeguards  protective  of  property  ownership 
interests.  In  an  atmosphere  of  limited  funding  and  staff,  that  failure  in  the  Act  to 
direct  the  administrative  actions  necessary  for  landowner  protection  results  in  that  goal 
being  put  on  the  back  burner  as  FWS  and  NMFS  stretch  to  address  what  the  Act 
requires  them  to  do  at  a  minimum  in  other  areas.  Without  more  framework  for 
landowner  compliance  in  the  Act,  I'm  not  sure  we  can  expect  more  reasonable 
treatment  of  landowners  and  developers  to  occur,  particularly  when  the  agencies  are 
faced  with  intense  lobbying  efforts  of  anti-growth  agendas. 

One  Austin  landowner  said  it  best,  I  believe,  in  wishing  that,  were  she  to  discover 
the  presence  of  an  endangered  species  on  or  near  her  property,  she  could  feel  that  the 
federal  government  would  encourage  and  reward  her  for  conserving  and  protecting  the 
species  individuals.  She  would  like  to  feel  happy  to  have  the  opportunity  to  take  part 
in  species  conservation.  That,  however,  is  not  the  reality.  The  reality  for  landowners 
in  that  position  is  a  feeling  of  being  punished,  of  being  robbed  of  private  property 
rights,  and  of  being  accused  of  "anti-environmental"  ideals  for  suggesting  that 
development  could  occur  in  balance  with  species  protection  goals.  It  does  not  have  to 
be  this  way. 

I  do  not  believe  that  the  objective  of  the  Endangered  Species  Act  is  to  punish 
landowners— Congress  has  never  indicated  such  an  intent.  But  so  long  as  the  discussion 
remains  focused  on  buzzwords  such  as  "biodiversity"  and  "regional  planning"  and 
"ecosystems,"  we  neglect  the  nitty-gritty  reality  that  this  Act  is  a  regulatory  statute  with 
a  regulated  community  in  need  of  unambiguous  standards,  uniform  rules  which  can  be 
understood  and  followed,  and  sensible  procedures.  To  comply  with  a  law,  one  must  be 
able  to  know  with  clarity  what  is  required  and  how  to  comply.  To  leave  a  law  in  such 
a  state  of  substantive  and  procedural  ambiguity  as  to  make  compliance  impossible 
therefore  is  nothing  short  of  punishment.  My  frustration,  as  an  attorney  trying  to 
advise  regulated  landowners  and  developers  how  to  comply  with  the  Act,  is  that  there 
are  no  such  rules  and  procedures  capable  of  reasonably  easy  interpretation. 

Congress,  in  laws  such  as  the  Clean  Water  Act  and  the  Resource  Conservation 
and  Recovery  Act,  has  nearly  micromanaged  the  administrative  goals  and  procedures 
and  has  demanded  extensive  substantive  and  procedural  efforts  of  the  administrative 
agencies.   For  example,  much  like  the  species  listing  process  under  the  ESA,  Congress 
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has  required  the  Environmental  Protection  Agency  under  RCRA  to  list  hazardous 
wastes.  But  once  it  lists  such  wastes,  EPA  does  not  leave  the  regulated  community 
guessing  about  how  it  must  manage  and  dispose  of  those  wastes.  Quite  to  the  contrary, 
the  Code  of  Federal  Regulations  contains  hundreds  of  pages  devoted  to  hazardous  waste 
management  regulations,  informing  the  regulated  community  how  to  comply  with  the 
law.  It  would  be  chaotic  were  EPA  to  simply  list  hazardous  wastes,  but  fail  to  provide 
such  regulatory  controls  and  compliance  mechanisms.  Why  should  the  ESA  regulatory 
program  be  allowed  to  fail  in  that  respect? 

The  truth  is  that  the  ESA  has  as  much  regulatory  impact  as  any  other  of  our 
environmental  laws;  there  is  no  good  reason  why  FWS  and  NMFS  should  not  be 
expected  to  carry  out  that  authority  with  the  same  level  of  precision  and  detail  as  is 
required  of  other  agencies.  It's  all  too  easy  to  say  we  should  list  endangered  species 
and  protect  "ecosystems,"  while  leaving  it  to  local  governments,  businesses,  taxpayers, 
landowners,  and  developers  to  invent  (and  pay  for)  the  wheel  each  time  a  species  is 
listed  in  their  midst.  When  it  so  happens  that  the  so-called  "ecosystem"  we  are  hoping 
to  protect  is  in  an  urban  or  developing  area  and  consists  of  private  and  non-federal 
lands,  you  have  a  regulatory  issue  on  your  hands.  The  regulated  community  ought  to 
get  more  from  the  regulatory  process  in  those  cases  than  under  the  present  system— it 
ought  to  get  a  clear  idea  of  what  the  listing  of  a  species  means  in  terms  of  regulatory 
impact,  and  it  ought  to  get  a  comprehensible  blueprint  for  how  to  comply. 

I  know  that  you  will  hear  a  lot  today,  and  as  reauthorization  progresses,  about 
grand  ideas  such  as  the  Balcones  Canyonlands  Conservation  Plan,  and  about  large 
compliance  disputes  such  as  the  Edwards  Aquifer,  both  of  which  have  taken  up  many 
hours  of  my  time  indeed;  but  I  am  here  to  address  the  smaller  issues  which,  when 
multiplied  by  the  countless  large  and  small  landowners  and  developers  out  there  who 
face  them  at  every  turn,  rise  to  be  what  really  should  become  the  focus  of  these 
reauthorization  efforts.  We  need  to  move  the  debate  off  the  flashy,  shoot-for-the-moon 
level  and  get  down  to  the  real  world. 

For  example,  there  is  the  problem  of  species  being  listed  as  endangered  based  on 
science  which  sometimes  is  flimsy  and  often  is  hotly  debated,  and  which  usually  results 
in  incomprehensible  compliance  guidance.  FWS  and  NMFS  have  to  make  judgment 
calls  many  times,  but  Congress  ought  to  prescribe  more  in  the  way  of  thorough 
information  and  peer  review  requirements.  Otherwise,  we  will  wind  up  with  more  and 
more  questionable  listings  like  the  cave  invertebrates  in  Travis  and  Williamson 
Counties,  and  will  encourage  the  filing  of  more  and  more  embarrassing  listing  petitions 
like  that  filed  for  the  Barton  Springs  salamander  in  Austin. 

There  also  is  the  problem  of  having  the  important  basic  ESA  permitting  and 
compliance  issues  get  lost  in  the  shuffle  of  reauthorization  debate.  For  example,  much 
of  the  boosterism  you  have  heard  of  regional  planning  would  lead  Congress  to  believe 
that  we  should  not  undertake  to  improve  existing  regulatory  procedures  with  the 
landowner,  farmer,  business  operation,  and  developer  in  mind.  The  myth— and  I  assure 
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you  it  is  a  myth— is  that  regional  plans  are  the  be  all,  end  all  solution  to  the  balance 
between  endangered  species  protection  and  landowner  concerns.  Some  who  have 
appeared  before  this  Committee,  most  notably  the  Nature  Conservancy,  even  have  gone 
so  far  as  to  claim  that  the  Balcones  Canyonlands  Plan  in  Austin  is  a  model  in  that 
respect.  What  they  neglect  to  point  out,  however,  is  that,  after  almost  six  years  of 
planning,  the  Balcones  Plan  is  still  on  paper,  has  been  submitted  to  the  FWS  for  review 
only  in  partial  form,  and  has  not  yet  been  of  benefit  to  a  single  landowner.  If  that  is 
the  model,  landowners  are  in  trouble.  So  is  the  regional  planning  concept  if  we  can't 
do  better  than  that. 

I  would  welcome  a  regional  solution— any  solution— to  Austin's  problems,  but  you 
simply  cannot  solve  every  local  land  use  issue  under  the  ESA  through  the  so-called  bold 
vision  of  regional  planning.  People  who  would  have  you  believe  otherwise  I'll  bet  have 
not  spent  much  time  as  a  landowner  or  developer  in  Austin.  If  they  had,  they  would 
have  experienced  nothing  but  anger  and  fear  towards  the  listing  and  permitting 
processes,  and  disillusion  and  confusion  as  unwritten  "rules"  on  endangered  species 
appeared  to  transform  continually  to  fit  the  most  vocal  political  agenda  of  the  day. 
After  having  their  questions  about  the  Balcones  Plan  ignored  and  their  input  muted 
now  for  almost  six  years,  unfortunately  few  landowners  in  Austin  I  know  will  agree 
with  the  contention  that  regional  planning  is  a  solution  for  landowner  compliance. 

The  good  news  is  that  the  basic  structure  for  dealing  with  the  issues  I  am  raising 
is  already  in  the  Act.  Section  4  establishes  a  listing  procedure  which  can  be  built  upon 
to  instill  scientific  credibility  and  public  confidence  in  the  listing  process.  Section  7 
allows  an  incidental  take  consultation  procedure  for  federal  agency  projects  which  has 
withstood  the  test  of  time  through  literally  tens  of  thousands  of  consultations,  and 
which  can  serve  as  the  model  for  improving  compliance  opportunities  for  small 
landowners  and  developers.  We  should  focus  attention  on  such  details  of  regulation 
and  get  them  working  right  before  we  move  to  amorphous  concepts  such  as  ecosystem 
protection  and  regional  planning. 

But  if  Congress  is  interested  in  making  the  Endangered  Species  Act  work  not 
only  for  species,  but  also  for  the  regulated  community,  the  Act  needs  more  than  just 
some  tinkering  during  this  reauthorization  process.  H.  R.  1490,  sponsored  by 
Congressman  Tauzin  and  several  members  of  the  Subcommittee,  does  much  in  that 
respect  and  should  be  given  serious  consideration.  In  that  regard,  I  have  several 
specific  proposals  for  improving  opportunities  for  land  development  compliance  with 
the  Endangered  Species  Act.  As  suggested  above,  these  proposals  center  around  two 
broader  issues  under  the  ESA— the  species  listing  process  and  the  incidental  take 
authorization  process.  The  Tauzin  bill  incorporates  a  number  of  my  suggestions,  but 
I  have  built  upon  some  of  the  concepts  in  the  Tauzin  bill  and  added  a  few  of  my  own. 
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A.         Species  Listings 

With  respect  to  publication  of  proposed  and  final  rules  for  listing  of  endangered 
and  threatened  species: 

1.  In  addition  to  designating  critical  habitat,  require  that  FWS  and  NMFS 
describe,  with  as  much  detail  as  possible,  the  characteristics  of  that  type 
of  habitat  which,  if  substantially  modified  or  destroyed,  would  cause  harm 
to  species  individuals  as  a  result  of  disruption  of  essential  behavioral 
characteristics— i.e.,  the  species'  "behavioral  habitat." 

2.  Require,  to  the  maximum  extent  and  specificity  practicable,  that  FWS  and 
NMFS  detail  the  activities  which  would  cause  harm  or  other  take  to  the 
species  if  carried  out  within  or  near  identified  behavioral  habitat  of  the 
species,  or  in  any  other  areas  if  a  causal  connection  is  established. 

3.  Require  identification,  to  the  maximum  level  of  detail  practicable,  of  the 
geographical  locations  of  the  species'  behavioral  habitat-i.e,  the  places 
where,  if  those  identified  activities  took  place,  the  harm  to  species 
individuals  would  occur. 

4.  Mandate  that  any  enforcement  of  the  harm  element  of  take  should  be 
applied  uniformly  throughout  the  species'  behavioral  habitat  and  be  based 
on  and  limited  to  the  promulgated  standards  and  locations,  with 
development  of  any  new  standards  and  locations  requiring  an  amended 
rulemaking  to  take  effect. 

5.  Require  that  the  proposed  and  final  rulemaking  identify  the  measures 
which  could  be  used  by  the  regulated  community  to  avoid  causing  harm 
to  the  species,  and  to  mitigate  for  any  adverse  effects  in  the  event  a  land 
use  would  cause  harm  (and  would  therefore  require  take  authorization). 

6.  Require  that  the  proposed  rulemaking  identify  all  available  credible 
scientific  information  which  tends  to  refute  any  of  the  findings  made  in 
the  proposed  rulemaking  or  which  otherwise  supports  an  action  or 
findings  different  from  the  proposed  action  or  findings. 

7.  Require  that  the  proposed  rulemaking  identify  all  deficiencies  in  the 
available  scientific  information  which  could  be  cured  through  additional 
research  and  which  would  enable  the  agency  to  reach  more  definitive 
findings  regarding  the  listing  criteria  for  the  species. 

8.  Require  that  proposed  rulemaking,  including  the  basis  for  the  listing  itself 
as  well  as  the  behavioral  habitat  identification  measures  outlined  above, 
undergo  an  independent,  objective,  "Blue  Ribbon"  level  of  scientific  jurying 
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to  ensure  that  the  regulated  community  will  have  confidence  that  the 
"best  available  scientific  and  commercial  data  available"  were  considered 
and  correctly  applied. 

In  other  words,  require  simply  that  listing  rules  be  based  on  firm  scientific 
consensus,  that  they  apprise  the  regulated  community  of  what  activity  is  regulated  and 
where  the  activity  is  regulated,  and  that  enforcement  policies  follow  those  promulgated 
standards. 

B.         Incidental  Take  Authorizations 

With  respect  to  authorizing  incidental  takes  resulting  from  actions  which  are  not 
carried  out,  funded,  or  authorized  by  a  federal  agency  (non-federal  actions): 

1.  Provide  a  consultation  procedure  for  all  non-federal  actions  similar  to  the 
interagency  consultation  procedure  provided  under  Section  7  of  the  Act 
for  projects  which  do  have  a  federal  agency  nexus. 

2.  Provide  specified  consultation  and  permit  application  processing  time 
deadlines  similar  to  those  applied  to  federal  agency  actions  under  Section 
7. 

3.  Exempt  incidental  take  authorizations  for  all  projects  from  compliance 
with  the  National  Environmental  Policy  Act,  given  the  comprehensive 
nature  of  the  incidental  take  authorization  review  required  under  the  ESA 
and  the  redundancy  of  that  procedure  with  NEPA  documentation. 

4.  Require  the  FWS  and  NMFS  to  issue  permits  by  rule  for  activities  which 
do  not  present  substantial  adverse  impacts  to  listed  species,  similar  to  the 
Corps  of  Engineers'  Nationwide  Permit  Program  for  fill  discharge  permits 
under  section  404  of  the  Clean  Water  Act. 

5.  Require  that  the  mitigation  accepted  for  the  take  authorization  be 
consistent  with  the  mitigation  measures  outlined  in  the  final  listing 
rulemaking  as  proposed  above. 

In  other  words,  put  the  non-federal  permitting  process  on  equal  footing  with  the 
existing  federal  agency  Section  7  process,  and  provide  flexibility  similar  to  that  which 
exists  under  other  permitting  programs  so  as  to  accommodate  low-impact  activities 
without  imposing  on  them  the  extreme  expenses  and  delays  often  associated  with 
permitting. 

In  the  remainder  of  my  testimony  I  provide  further  details  about  each  of  these 
proposals,  including  case  examples  of  why  I  believe  these  proposals  are  necessary. 
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H.        1 JSTNG  THE  PRESENT  STATUTORY  FRAMEWORK  TO  BUILD  SOLUTIONS 

The  rhetoric  of  ESA  reauthorization  debate  would  have  us  believe  that  we  have 
a  choice  only  between  gutting  the  Act  or  turning  it  into  the  Godzilla  of  environmental 
laws.  But  the  issues  I  have  raised  are  not  that  gargantuan  or  that  divorced  from  the 
existing  framework  of  the  statute.  Much  as  the  Tauzin  bill  begins  to  do,  a  lot  can  be 
done  to  improve  opportunities  for  landowner  compliance  by  building  on  the  existing 
species  listing  and  incidental  take  authorization  processes. 

A.        Proposals  for  Improving  the  Listing  Process 

Although  we  cannot  afford  to  lose  endangered  species  by  being  too  cautious  in 
our  protective  efforts,  nor  can  we  afford,  as  a  result  of  inexact  science  and  decisions 
based  on  "hunches"  and  speculation,  to  saddle  the  regulated  community  with  the 
burdens  of  listing  too  many  species  or  of  listing  species  with  inadequate  compliance 
guidance.  The  point  is  not  that  the  FWS  and  NMFS  have  been  listing  species  willy 
nilly;  rather,  the  point  is  that  so  long  as  the  standards  for  listing  and  public  rulemaking 
are  as  undemanding  as  they  are,  we  leave  open  the  very  real  possibility  that  species  will 
be  listed  which  are  not  in  fact  endangered  or  threatened,  or  that  species  worthy  of 
listing  will  be  listed  without  providing  adequate  information  to  the  regulated 
community  as  to  how  to  comply.  In  such  situations  the  regulated  community  is  left 
with  little  confidence  that  the  listing  was  justified,  and  is  left  completely  befuddled  as 
to  what  the  listing  means  in  terms  of  the  area  and  extent  of  regulatory  impact. 

Indeed,  these  concerns  are  not  just  a  possibility— they  are  the  reality  for  a  number 
of  the  listing  decisions  made  in  the  central  Texas  area.  Consider  the  following 
examples: 

The  Cave  Invertebrates 

In  September  1988,  the  FWS  listed  as  endangered  five  cave  invertebrate 
species  on  the  basis  that  "[e]ach  of  these  species  is  known  from  only  six 
or  fewer  small,  shallow,  dry  caves  near  Austin."  53  Fed.  Reg.  36029  (Sept. 
16,  1988).  As  is  disclosed  in  a  petition  to  delist  the  species  recently  filed 
with  FWS,  internal  memoranda  the  FWS  regional  office  used  to  justify  the 
listing  went  even  further,  stating  that  "land  clearing  for  development  is 
ongoing  on  the  parcel  of  land  that  includes  the  last  remaining  habitat  for 
four  of  the  species."  FWS  apparently  was  so  sure  of  this  fact  that  it 
rebuffed  the  suggestion  of  a  state  agency  that  more  research  into  the 
species'  ranges  be  conducted  prior  to  a  listing  decision.  FWS  advised  the 
state  that  enough  was  known  about  the  species  and  that  "the  potential  for 
significant  range  extensions  is  too  limited  to  affect  the  species'  status." 

How  wrong  the  FWS  was!  As  is  laid  out  in  the  above-referenced  petition 
to  delist  the  species,  over  the  course  of  the  next  several  years  FWS  began 
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building  a  case  to  substantially  increase  the  ranges  of  several  of  the  listed 
species.  By  the  time  of  a  February  1992  biological  opinion,  FWS  stated 
that  "most  of  the  developable  land  in  north-central  Travis  County  is  known 
or  suitable  habitat  for  the  federally  endangered  cave  invertebrates."  FWS 
told  the  City  of  Austin  that  same  month  that  any  development  in  a.  wide 
swath  of  "karst  zones"  encompassing  many  thousands  of  acres  "must  be 
surveyed  to  determine  the  presence  of  karst  features  and  federally-listed 
cave  species." 

How  can  FWS  reconcile  its  two  positions?  Essentially,  the  agency  used 
the  assumption  of  sharply  limited  range  of  a  few  acres  to  justify  the 
listing  decision,  then  did  a  complete  about  face  and  expanded  the  species' 
ranges  by  tens  of  thousands  of  acres,  which  had  the  effect  of  expanding 
the  agency's  regulatory  arm  throughout  Williamson  and  Travis  Counties. 
This  complete  change  of  position  was  done  without  warning  in  the 
original  rulemaking  and  without  any  subsequent  rulemakings.  The  public, 
in  commenting  on  the  original  listing  rulemaking,  would  never  have 
known  that  such  a  regulatory  regime  could  arise— the  FWS  told  the  public 
only  a  few  caves  were  at  issue  and  actually  refuted  arguments  that 
perhaps  more  caves  housed  the  species.  And  the  public  never  was 
consulted  or  given  the  opportunity  to  comment  on  FWS'  policy  of 
expanding  the  species  ranges,  and  thereby  FWS'  area  of  control. 

Is  it  any  wonder  that  members  of  the  regulated  community  have 
suggested  that  FWS  was  wrong  then  or  is  wrong  now?  It  has  to  be  one 
or  the  other.  Either  the  species  are  endangered  because  of  limited  range 
used  in  the  original  rule,  in  which  case  the  requirement  of  surveys  outside 
that  range  is  not  legal,  or  the  species  exist  throughout  the  two-county 
area,  in  which  case  the  listing  was  in  error.  Yet,  the  agency  persists  in 
this  "have  it  both  ways"  approach,  having  recently  released  a  draft 
recovery  plan  which  continues  to  assert  the  species  are  endangered,  but 
reaffirms  that  they  exist  in  far  more  than  the  caves  upon  which  the 
endangered  status  was  based. 

The  Golden-cheeked  Warbler 

In  December  1990,  the  FWS  listed  the  Golden-cheeked  warbler  as  an 
endangered  species,  citing  "habitat  loss  and  fragmentation"  as  the  threat 
to  the  species'  survival.  55  Fed.  Reg.  53153  (Dec.  27,  1990).  The  agency 
stated  that  it  had  conducted  a  "thorough  review  of  all  information 
available."  Throughout  the  proposed  and  final  rules,  the  FWS  focused  on 
habitat  destruction  as  the  principal  threat  to  the  species  (nest  parasitism 
by  cow  birds  and  predation  were  the  only  other  threats  identified).  The 
rulemaking  notices  clearly  lead  the  public  to  conclude  that,  if  listed, 
destruction  of  the  habitat  described  in  the  rule  could  harm  the  species  and 
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thus  violate  the  Act  if  not  authorized  through  an  incidental  take 
authorization. 

In  the  years  since  the  final  rule,  however,  the  FWS  has,  by  informal 
"rules"  insulated  from  public  comment  and  review,  broadly  expanded  the 
regulatory  impact  of  the  warbler  listing  beyond  the  issue  of  habitat 
destruction.  The  agency  contends  these  policies  are  consistent  with  the 
"harm"  definition,  which  states  that  significant  habitat  modification  can 
cause  a  take  if  it  results  in  actual  injury  through  significant  disruption  of 
behavioral  characteristics  such  as  breeding,  feeding,  and  sheltering.  With 
no  evidence  of  such  actual  harm,  however,  the  agency  has  developed 
"rules"  which  have  virtually  closed  down  land  use  in  western  Travis  and 
Williamson  Counties.  Worse  yet,  these  "rules"  have  changed  as  time  goes 
by,  with  no  advance  notice. 

For  example,  shortly  after  the  final  rule  the  FWS  asserted  that 
unoccupied  "potential"  warbler  habitat  could  not  be  removed  without  an 
incidental  take  authorization.  Later  the  agency  stated  that  development 
within  250  feet  of  such  potential  habita1>-even  in  areas  not  containing 
potential  habitats-could  not  be  conducted  without  an  incidental  take 
authorization.  Then  later  the  agency  expanded  that  "buffer  zone"  to 
within  2000  feet  of  any  documented  warbler  siting.  The  present  policy 
appears  to  be,  as  best  as  I  can  tell,  that  no  development  can  occur  in 
occupied  habitat,  in  potential  habitat,  or  within  2000  feet  of  any  location 
of  a  warbler  siting  regardless  of  the  habitat  type. 

One  might  say  it  should  be  easy  to  define  the  areas  regulated  by  the 
warbler  listing  under  those  policies,  but  that  is  not  the  case.  After  the 
final  rule,  the  FWS  stated  that  to  prove  an  area  of  potential  habitat  is  not 
occupied,  three  consecutive  years  of  occupancy  surveys  are  needed.  That 
was  three  years  ago,  and  recently,  as  some  areas  have  met  that  test,  the 
agency  has  thrown  up  other  rules,  such  as  the  2000-foot  rule,  to  stunt 
development  in  qualifying  areas.  The  FWS  also  has  recanted  on  the 
"three-year"  rule,  requiring  in  some  cases  that  landowners  look  back  four, 
five,  six,  and  more  years  at  species  occupation  data,  even  when  the  last 
three  years  shows  no  species  individuals  present.  This  is  particularly 
vexing  for  species  whose  habitat  changes  over  time,  such  as  for  another 
song  bird,  the  Black-capped  vireo.  Next  year  some  new  policy  could  be 
adopted  as  well,  without  any  public  input. 

The  FWS  also  has  expanded  its  policy  of  what  activities  cause  this  alleged 
harm  to  the  warbler.  No  longer  is  the  focus  on  habitat  destruction,  as  it 
was  in  the  original  rule.  Rather,  now  FWS  contends  that  remote, 
intangible  secondary  effects  will  harm  the  warbler,  such  as  owning  cats, 
attracting  other  birds,  or  just  the  noise  of  home  ownership.     This  is 
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remarkable,  since  I  have  first  hand  experience  of  warblers  flying  back  and 
forth  across  highways,  singing  from  trees  above  a  resting  Saint  Bernard, 
and  singing  within  50  feet  of  a  home  under  active,  noisy  construction. 

Examples  of  how  the  FWS  has  "promulgated"  its  post-listing  warbler 
"regulations"  are  attached.  They  consist  of  letters  to  some  of  my  clients 
and  others. in  which  the  agency  uses  different,  changing,  ad  hoc  "rules"  to 
deny  development  opportunities  and  require  incidental  take 
authorizations.  The  problem,  of  course,  is  not  that  these  "rules"  are 
necessarily  unjustified  as  a  means  of  warbler  protection— they  may  very 
well  be  (though  as  yet  many  biologists  outside  the  agency  contend  the 
scientific  data  do  not  support  the  agency).  Rather  the  problem  is  that  the 
agency  never  suggested  any  of  these  policies  in  the  original  warbler  listing 
rulemaking,  and  has  never  engaged  in  public  comment  rulemaking  to 
issue  these  new  policies.  The  public  simply  has  no  way  to  question  the 
scientific  basis  of  these  policies,  all  of  which  should  have  been  put  before 
the  public  at  the  time  of  the  proposed  listing. 

Certainly  not  all  listing  decisions  cry  out  for  attention  as  much  as  the  cave 
invertebrates  and  warbler  examples.  But  the  cave  invertebrate  and  warbler  situations 
have  contributed  to  extensive  consternation  in  the  regulated  community  through 
scenarios  like  those  discussed  above,  which  it  is  difficult  to  believe  Congress  ever 
envisioned  or  intended  as  the  way  of  promoting  species  conservation.  For  example,  as 
the  FWS  has  expanded  the  amoeba-like  range  of  the  cave  invertebrates,  more  and  more 
landowners  in  Williamson  County  have  found  their  land  burdened  with  development 
restrictions.  Economic  activity  in  the  western  portion  of  the  County  where  the  species 
exist  has  slowed  dramatically  as  a  result.  Many  residents  started  to  complain  that  the 
FWS  had  "duped"  them  into  passively  observing  the  listing  of  the  species  by  asserting 
the  species'  limited  range,  and  then  after  the  listing  expanded  the  agency's  regulatory 
arm  by  inflating  the  species'  range  to  fill  up  most  of  the  County. 

In  response  to  the  concerns  of  affected  landowners,  the  Williamson  County 
government  recently  took  the  bull  by  the  horns  by  filing  a  petition  to  delist  the  cave 
invertebrate  species  (referenced  above),  arguing  that  the  FWS  has  admitted  the  error 
of  its  original  listing  decision  by  finding  the  species'  range  to  be  much  wider  than  the 
seven  caves  used  in  the  listing  decision.  That  action  may  force  the  agency  into  once 
and  for  all  determining  the  range  and  status  of  the  cave  invertebrates;  unfortunately, 
however,  it  required  the  County  to  take  the  unpleasant  step  of  challenging  another 
governmental  authority's  decision.  Perhaps  that  conflict  could  have  been  avoided  had 
the  FWS  fully  investigated  the  species'  ranges  before  the  listing  decision  was  made  (as 
the  State  had  advised  them  to  do). 

Unlike  the  case  of  the  cave  invertebrates,  so  far  no  local  government  has 
demanded  that  FWS  clarify  and  contain  its  policies  with  respect  to  the  warbler,  and 
thus  countless  lot  owners  and  developers  are  left  in  a  twilight  zone  of  regulatory 
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uncertainty.  Many  individual  lot  owners,  after  spending  much  time  and  money,  have 
approached  the  FWS  with  information  about  a  lot  which,  according  to  their  consultants, 
indicates  that  construction  of  a  home  would  not  adversely  impact  the  warbler.  But 
through  its  repeated  changing  of  the  "rules,"  none  of  which  were  adopted  through 
Administrative  Procedure  Act  rulemakings,  the  FWS  has  effectively  stymied  creative 
solutions,  forcing  these  small  landowners  to  choose  between  not  building,  building  with 
the  risk  of  prosecution,  or  resorting  to  the  expensive,  time  consuming  permitting 
approach  (reforms  of  which  I  discuss  below)  when  no  reliable  evidence  of  direct  impact 
to  the  species  is  present. 

To  make  matters  worse,  if  a  landowner  does  take  the  step  of  seeking  incidental 
take  authorization,  the  mitigation  FWS  requires  for  take  authorization  remains  a 
mystery,  and  seems  to  change  with  each  project.  The  result  is  a  regulated  community 
with  no  confidence  in  the  original  listing  decision,  no  clear  idea  of  what  activities  harm 
the  warbler  where,  and  no  roadmap  for  how  to  propose  mitigation  in  connection  with 
take  authorizations. 

In  describing  these  situations,  I  do  not  mean  to  create  the  impression  that  FWS 
has  acted  in  the  listing  process  with  malice  toward  any  particular  landowner  or  toward 
central  Texas  in  general.  Nor  does  FWS  appear  to  be  uninterested  in  gathering  and 
disseminating,  eventually,  the  kind  of  information  which  would  help  the  regulated 
community.  Rather,  the  Act  simply  does  not  require  enough  in  that  regard  at  the  front 
end  of  the  process  in  the  way  of  research  and  information  upon  which  FWS  can 
propose,  and  the  public  can  comment  on,  its  listing  actions.  With  limited  funding  and 
limited  resources,  if  the  Act  doesn't  require  more,  more  will  not  happen.  Instead, 
listings  occur  in  response  to  petitions  and  intense  lobbying  pressure,  and  only  after  that 
does  the  agency  begin  to  deal  with  the  tough  issues  of  how  the  listing  affects  the 
regulated  community.  As  these  issues  come  up,  FWS  then  develops  (and  later  changes) 
ad  hoc  policies,  without  public  input  assured  through  the  Administrative  Procedure  Act. 
Such  regulatory  policies  should  be  developed  at  the  time  of  the  listing  rulemaking. 

If  Congress  is  interested  in  making  the  listing  process  work  not  only  for  species, 
but  also  for  the  regulated  community,  I  propose  the  following  measures  for  your 
consideration: 

1.         Describing  A  Species'  "Behavioral  Habitat" 

A  great  deal  of  attention  appears  to  be  devoted  in  these  reauthorization  hearings 
to  the  critical  habitat  designation  process  under  the  Act,  and  that  issue  needs  attention 
to  be  sure.  But  from  the  perspective  of  landowners  and  developers,  the  focus  on  critical 
habitat  is  misguided.  No  critical  habitat  has  been  designated  for  the  cave  invertebrates 
or  warbler,  yet  habitat  is  the  key  issue  for  those  species  in  so  far  as  regulatory  impact 
is  concerned.  This  comes  about  by  way  of  the  harm  definition,  which  makes  destruction 
or  modification  of  a  species'  habitat  a  take  if  actual  injury  results  to  a  species  individual 
as  a  result  of  impact  to  essential  behavioral  characteristics  such  as  breeding,  feeding 
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and  sheltering.  50  C.F.R.  §  17.3.  The  harm  definition  is  not  limited  to  a  species' 
critical  habitat,  though  it  probably  should  be;  rather,  the  FWS  has  used  the  harm 
definition  to  end  run  the  critical  habitat  designation  process  by  extending  protected 
status  to  what  could  be  called  a  species'  "behavioral  habitat."  As  it  turns  out, 
behavioral  habitat  is  basically  all  the  species'  habitat  and  sometimes  more!  That  is 
clearly  the  case  for  the  cave  invertebrates  and  the  warbler  as  recounted  above. 

The  problem  with  that  approach  is  that  there  currently  is  no  requirement  that 
the  agencies  identify  the  characteristics  or  location  of  behavioral  habitat  when  listing 
a  species,  or  any  time  thereafter  for  that  matter.  The  agencies  also  are  not  required 
to  describe  the  activities  which  would  trigger  the  harm  definition  if  carried  out  in  or 
near  behavioral  habitat.  This  leaves  the  regulated  community  without  a  clue  as  to 
where  the  regulatory  impact  of  a  proposed  listing  will  be  felt,  and  leaves  post-listing 
compliance  to  sheer  guesswork  in  many  instances. 

A  better  approach— one  which  poses  no  loss  of  protection  to  species,  but  which 
promotes  landowner  compliance— would  be  to  have  information  about  behavioral  habitat 
and  potential  for  harm  gathered  and  made  available  for  public  review  at  the  time  of  the 
proposed  listing  rule.  Moreover,  to  allow  adequate  public  comment  and  review,  any 
modification  of  the  information  included  in  the  original  rule  should  be  made  only  by  an 
additional  Administrative  Procedure  Act  rulemaking.  Finally,  to  prevent  unfairness, 
enforcement  of  the  harm  definition  should  be  limited  to  whatever  the  regulated 
community  has  been  made  aware  of  in  the  promulgated  regulations  at  the  time,  rather 
than  allowing  the  agencies  to  make  up  informal  enforcement  policies  as  they  go  along. 
We  don't  require  any  less  of  agencies  under  other  environmental  laws. 

To  summarize,  then,  I  propose  the  following  changes  be  made  to  the  listing 
procedure  to  describe  "behavioral  habitat"  issues: 

a.  In  addition  to  designating  critical  habitat,  require  that  FWS  and  NMFS 
describe,  with  as  much  detail  as  possible,  the  characteristics  of  that  type 
of  habitat  which,  if  substantially  modified  or  destroyed,  would  cause  harm 
to  species  individuals  as  a  result  of  disruption  of  essential  behavioral 
characteristics — i.e.,  the  species'  "behavioral  habitat." 

b.  Require,  to  the  maximum  extent  and  specificity  practicable,  that  FWS  and 
NMFS  detail  the  activities  which  would  cause  harm  to  the  species  if 
carried  out  within  or  near  identified  behavioral  habitat  of  the  species,  or 
in  any  other  areas  if  a  causal  connection  is  established. 

c.  Require  identification,  to  the  maximum  level  of  detail  practicable,  of  the 
geographical  locations  of  the  species'  behavioral  habitat— i.e,  the  places 
where,  if  those  identified  activities  took  place,  the  harm  to  species 
individuals  would  occur. 
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Mandate  that  any  enforcement  of  the  harm  element  of  take  should  be 
applied  uniformly  throughout  the  species'  behavioral  habitat  and  be  based 
on  and  limited  to  the  promulgated  standards  and  locations,  with 
development  of  any  new  standards  and  locations  requiring  an  amended 
rulemaking  to  take  effect. 

Require  that  the  proposed  and  final  rulemaking  identify  the  measures 
which  could  be  used  by  the  regulated  community  to  avoid  causing  harm 
to  the  species,  and  to  mitigate  for  any  adverse  effects  in  the  event  a  land 
use  would  cause  harm  (and  would  therefore  require  take  authorization). 


2.         Improving  Credibility  and  Confidence  In  Listing  Decisions 

No  one  should  be  opposed  to  having  the  agencies'  listing  decisions  reflect  the 
very  best  science.  The  scientific  community,  and  therefore  the  public,  will  have  greater 
confidence  in  the  process  if  that  goal  is  met.  Presently,  however,  that  goal  is  reflected 
only  in  the  requirement  that  the  agencies  base  listing  decisions  on  the  "best  scientific 
and  commercial  data  available." 

As  is  demonstrated  by  the  warbler  and  cave  invertebrates  cases,  many  times  the 
"best  data  available"  standard  is  applied  at  a  very  low  threshold.  Sometimes  there  is 
so  little  information  available  that  the  "best  available"  is  still  very  poor  information 
upon  which  to  base  so  important  a  regulatory  decision  as  a  listing.  Listings  should  not 
occur  in  those  instances,  or  we  will  wind  up  with  countless  controversies  similar  to  the 
case  of  the  ever-expanding  cave  invertebrate  habitat  in  Austin.  That  case,  of  course, 
is  most  remarkable  in  that  the  FWS  was  warned  of  significant  information  gaps  before 
the  listing,  but  went  ahead  anyway. 

We  can  avoid  more  goofs  like  that  if  we  require  more  in  the  way  of  information 
analysis  and  review  at  the  time  of  listing.  The  FWS  and  NMFS  need  to  be  able  to  make 
the  decisions  they  believe  are  correct,  but  they  should  not  be  allowed  to  do  so  in  a 
"black  box"  atmosphere  insulated  from  review. 

For  example,  if  the  agency  believes  information  contrary  to  its  listing  decision 
is  not  convincing,  it  should  be  required  to  explain  why.  If  the  agency  believes  more 
information  could  lead  to  a  more  refined  and  detailed  listing  decision,  it  should  be 
required  to  identify  what  is  needed.  And  recognizing  that  biology  is  not  an  exact 
science  and  is  subject  to  disputing  views,  whatever  the  agency  believes  about  both  of 
those  issues  and  the  listing  basis  in  general  would  benefit  by  a  thorough,  independent 
review  by  a  qualified  "Blue  Ribbon"  panel  of  scientists.  By  instilling  greater  public 
confidence  in  the  listing  process  through  these  means,  the  overall  cause  of  species 
protection  is  advanced. 
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To  summarize,  then,  I  propose  the  following  changes  be  made  to  the  listing 
procedure  to  instill  greater  public  confidence: 

a.  Require  that  the  proposed  rulemaking  identify  all  available  credible 
scientific  information  which  tends  to  refute  any  of  the  findings  made  in 
the  proposed  rulemaking  or  which  otherwise  supports  an  action  or 
findings  different  than  the  proposed  action  or  findings. 

b.  Require  that  the  proposed  rulemaking  identify  all  deficiencies  in  the 
available  scientific  information  which  could  be  cured  through  additional 
research  and  which  would  enable  the  agency  to  reach  more  definitive 
findings  regarding  the  listing  criteria  for  the  species. 

c.  Require  that  proposed  rulemaking,  including  the  basis  for  the  listing  itself 
as  well  as  the  behavioral  habitat  identification  measures  outlined  above, 
undergo  an  independent,  objective,  "Blue  Ribbon"  level  of  scientific  jurying 
to  ensure  that  the  regulated  community  will  have  confidence  that  the 
"best  available  scientific  information"  was  considered  and  correctly 
applied. 


B.        Proposals  For  Improving  The  Take  Authorization  Process 

Even  assuming  all  the  listing  process  reforms  proposed  above  were  made,  in 
which  case  landowners  and  developers  would  know  more  about  when  and  where  the 
regulatory  consequences  of  listing  are  felt,  landowners  and  developers  would  still  suffer 
from  the  intractable,  incomprehensible  incidental  take  authorization  process.  The  true 
injustice  in  this  respect  is  that  non-federal  projects  suffer  in  this  regard  while  federal 
projects  have  an  expedient,  organized  procedure  for  resolving  species  conservation 
issues  through  incidental  take  authorization.  These  procedures  have  not  been  revised 
substantially  in  decades,  and  are  in  need  of  overhaul. 

1.  Putting  Federal  and  Non-Federal  Projects  On  Equal  Terms 

Under  Section  7  of  the  Act,  projects  which  are  funded,  authorized,  or  carried  out 
by  a  federal  agency  must,  through  a  process  of  "consultation"  with  FWS  or  NMFS, 
ensure  that  the  project  not  jeopardize  the  continued  existence  of  endangered  or 
threatened  species  and  result  in  incidental  takes  of  species  individuals  only  according 
to  requirements  prescribed  by  the  FWS  and  NMFS.  15  U.S.C.  §  1536(a).  Most 
significantly,  this  consultation  process  must  take  place  according  to  mandated  time 
frames  ensuring  that  adequate  time  exists  for  the  FWS  or  NMFS  biological  review,  but 
that  undue  project  delays  do  not  occur. 

By  contrast,  projects  without  a  federal  nexus  are  relegated  to  the  permitting 
procedure  of  Section  10(a)  of  the  Act.    15  U.S.C.  §  1539(a).    Neither  the  statutory 
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provisions  nor  the  regulations  governing  the  Section  10(a)  process  contain  even  the 
remotest  guidance  on  the  procedures  to  be  used,  and  absolutely  no  time  frame  are 
prescribed.  The  experience  of  developers  in  the  Austin  area  has  been  one  of  having  to 
reinvent  the  wheel  for  each  application,  and  of  no  assurance  of  timely  consideration  of 
an  application. 

Contrary  to  recent  testimony  offered  to  the  Committee  by  other  witnesses,  most 
notably  The  Nature  Conservancy,  the  Section  7  consultation  process  works  to  the 
advantage  of  both  the  species  and  the  regulated  community.  I  have  great  respect  and 
admiration  for  the  Nature  Conservancy's  work,  but  on  this  point  they  are  completely 
wrong.  As  a  means  of  providing  individual  project  authorizations,  Section  10(a)  is  not 
superior  to  Section  7.  Based  on  the  legal  requirements  and  the  actual  experience  with 
FWS  in  Austin,  it  is  not  true  that  any  different  biological  standards  apply  under  the 
two  procedures.  It  is  not  true  that  different  mitigation  is  required.  It  is  not  true  that 
different  levels  of  biological  analysis  apply.  It  is  not  true  that  the  applicant  has  any 
different  role  in  the  two  processes.  Anyone  who  contends  otherwise  obviously  has  not 
processed  many  Section  7  and  Section  10  applications.   I  have. 

The  only  functional  difference  between  Section  7  and  Section  10(a)  is  one  of 
procedure,  with  Section  7  offering  the  clear  superior  in  that  respect  without  sacrifice  of 
species  protection  objectives.  There  is  no  reasonable  justification  for  putting  federal  and 
non-federal  projects  on  different  footing  in  that  respect. 

Some  have  argued  that  the  solution  to  this  disparity  is  to  solve  all  non-federal 
project  issues  through  regional  planning  options  like  the  Balcones  Plan.  To  be  sure, 
regional  planning  offers  an  opportunity  to  take  advantage  of  comprehensive  planning 
and  economy  of  scale,  both  of  which  can  benefit  species  and  landowners  in  the  right 
conditions,  but  regional  planning  is  not  without  significant  problems  of  its  own. 
Regional  planning  is  not  a  panacea  for  every  endangered  species  conservation  dispute. 
The  right  dynamics  of  local  politics,  consensus,  economics,  and  land  use  have  to  be 
present  for  regional  planning  to  work.  How,  for  example,  would  regional  planning  take 
care  of  issues  involving  far-flung  species'  range  in  remote  areas,  such  as  the  ocelot  in 
south  Texas?  How  will  regional  planning  solve  the  warbler  issue  for  ranchers  in 
counties  west  of  Travis  County  that  have  no  chance  of  raising  the  public  money  needed 
for  preserve  acquisition?  Regional  planning  simply  won't  work  in  those  and  many 
other  situations.  So,  are  landowners  in  those  areas  to  be  denied  the  same  access  to 
compliance  that  federal  agencies  receive?  And  are  landowners  in  areas  such  as  Austin, 
where  a  regional  plan  might  work  for  some,  simply  to  put  their  immediate  plans  on 
hold  while  local  politics  take  five,  six,  maybe  seven  years  to  form  the  regional  solution, 
if  ever? 

Since  the  Balcones  Plan  has  paid  only  lip  service  to  landowner  involvement, 
landowners  have  been  shut  out  of  that  process,  much  unlike  the  true  model  for  regional 
plans,  San  Bruno  Mountain;  now,  regional  planning  proponents  would  like  to  shut 
landowners  out  of  alternative  compliance  processes  as  well.     We  should  promote 
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regional  solutions  under  the  Section  10(a)  permit  process,  but  in  doing  so  we  must  not 
ignore  and  punish  the  landowner  and  developer.  The  Section  7  consultation  process 
must  be  extended  to  cover  all  projects,  not  just  federal,  in  order  to  put  fairness  back 
into  the  process. 

To  summarize,  then,  I  propose  the  following  changes  be  made  to  improve  the 
incidental  take  authorization  process  for  non-federal  projects: 

1.  Provide  a  consultation  procedure  for  all  non-federal  actions  similar  to  the 
interagency  consultation  procedure  similar  provided  under  Section  7  of 
the  Act  for  projects  which  do  have  a  federal  agency  nexus. 

2.  Provide  specified  consultation  and  permit  application  processing  time 
deadlines  similar  to  those  applied  to  federal  agency  actions  under  Section 
7. 

3.  Exempt  incidental  take  authorizations  for  all  projects  from  compliance 
with  the  National  Environmental  Policy  Act,  given  the  comprehensive 
nature  of  the  incidental  take  authorization  review  required  under  the  ESA 
and  the  redundancy  of  that  procedure  with  NEPA  documentation. 

2.         Making  the  Take  Authorization  Process  More  Efficient 

I  have  had  many  young  couples  wishing  to  build  a  home  in  the  beautiful  Hill 
Country  of  Travis  County  sit  in  my  office  in  bewilderment  as  I  decipher  for  them  the 
news  they  have  received  from  FWS  regarding  why  they  will  need  an  incidental  take 
authorization  to  build  a  house  in  a  partially  cleared  lot  surrounded  by  exiting  homes. 
The  attached  letters  are  examples  of  just  a  few  of  the  many  cases  of  this  sort.  Their 
jaws  drop  when  I  explain  to  them  that  the  process  may  cost  them  thousands  of  dollars 
and  delay  their  home  ownership  plans  by  up  to  one  year  or  more.  Ranchers,  farmers, 
and  others  whose  plans  for  their  land  pose  remote  impacts  to  endangered  species  also 
face  this  predicament. 

In  many  of  those  cases  the  couple  had  consulted  a  trained  biologist  who,  after 
careful  inspection  and  survey  of  the  property,  concluded  that  harm  to  the  warbler  was 
unlikely.  But  the  FWS  has  adopted  an  "anything  is  possible"  attitude,  surmising— even 
in  the  face  of  numerous  examples  to  the  contrary— that  remote,  intangible  secondary 
effects  of  home  construction  could  possibly  affect  a  warbler  and  therefore  require  an 
incidental  take  authorization.  FWS  may  be  right  about  the  effects,  albeit  remote,  and 
may  even  be  correct  that  the  law  in  its  present  form  requires  it  to  take  that  position, 
but  if  so  the  law  screams  out  for  reform. 

Other  laws  allow  for  "permit  by  rule"  to  address  these  situations.  For  example, 
under  the  discharge  permit  requirement  of  Section  404  of  the  Clean  Water  Act,  the 
Corps  of  Engineers  has  promulgated  an  extensive  Nationwide  Permit  system  to  exempt 
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many  low-impact  actions  from  the  burden  of  individual  permitting  procedures.    This 
permit  by  rule  approach  could  be  sensibly  applied  to  the  ESA. 

In  cases  where  a  permit  by  rule  does  not  fit,  at  the  very  least  the  FWS  and 
NMFS  should  inform  the  public  as  to  the  mitigation  the  agency  will  accept  in  return 
for  the  incidental  take  authorization.  The  listing  rule  itself  should  identify  the  types 
of  acceptable  mitigation,  and  by  policy  the  agency  should  be  required  to  adopt  standard 
mitigation  scenarios. 

To  summarize,  then,  I  propose  the  following  changes  to  streamline  the  incidental 
take  authorization  process: 

1.  Require  the  FWS  and  NMFS  to  issue  permits  by  rule  for  activities  which 
do  not  present  substantial  adverse  impacts  to  listed  species,  similar  to  the 
Corps  of  Engineers'  Nationwide  Permit  Program  for  fill  discharge  permits 
under  section  404  of  the  Clean  Water  Act. 

2.  Require  that  the  mitigation  accepted  for  the  take  authorization  be 
consistent  with  the  mitigation  measures  outlined  in  the  final  listing 
rulemaking  as  proposed  above. 

m.      CONCLUSION 

Significant  reforms  are  needed  to  the  Endangered  Species  Act  species  listing  and 
incidental  take  authorization  processes  in  order  to  make  the  Act  work  not  only  for 
species  protection,  but  also  for  landowner  compliance.  The  existing  statutory 
framework,  specifically  Section  4  for  listing  and  Section  7  for  take  authorizations,  can 
be  built  upon  to  address  those  needs  without  sacrificing  species  protection  goals.  The 
Tauzin  bill  (H.  R.  1490)  makes  great  strides  in  that  respect.  I  hope  Congress  will 
consider  my  suggestions,  which  are  based  on  years  of  practical  experience  under  the 
Act,  for  building  upon  and  adding  to  the  Tauzin  bill  concepts. 

Thank  you  for  this  opportunity  to  share  my  ideas  for  Endangered  Species  Act 
reform  with  the  Subcommittee  and  Congress. 
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Good  morning.    My  name  is  Jim  Mills.    I  am  a  rancher  and  developer  in  the 
Austin,  Texas  area  and  a  member  of  the  National  Association  of  Home  Builders.    Previously, 
I  served  as  the  president  of  the  Texas  Capitol  Area  Builders  Association  which  represents 
home  builders  in  eight  counties  around  Austin.    I  am  here  today  as  a  spokesperson  for  the 
numerous  home  builders  and  home  buyers  in  the  Austin  area  who  have  confronted  problems 
with  the  implementation  and  enforcement  of  the  Endangered  Species  Act.    My  testimony 
today  has  two  goals.    First,  I  will  describe  how  the  Endangered  Species  Act  has  adversely 
impacted  the  Austin  area.  Second,   I  will  suggest  the  reforms,  that  according  to  builders' 
experiences,  that  are  necessary  to  make  the  Act  equitable  and  efficient. 

The  Endangered  Species  Act  imposes  some  of  the  most  stringent  restrictions 
on  the  use  of  private  property  of  any  federal  environmental  statute.    The  Act's  provisions  are 
mandatory  and  absolute,  and  make  it  illegal  for  anyone  to  "take"  any  species  listed  as 
threatened  or  endangered.1    The  "take"  prohibition  is  broad.    It  prohibits  direct  harassment 
or  "harm"  to  a  listed  species,  with  FWS  regulations  defining  "harm"  to  include  habitat 
modification.2  The  inclusion  of  habitat  modification  under  the  definition  of  "take"  allows 
the  Act  to  restrict,  if  not  to  prohibit  outright,  development  on  vast  areas  of  private  and  public 
property.    A  species'  range  can  encompass  millions  of  acres.    Thus,  the  land  use  restrictions 
imposed  by  the  Act  can  easily  and  dramatically  impact  local  and  regional  economies. 

Austin  builders  are  intimately  familiar  with  the  Endangered  Species  Act. 


1  16  U.S.C.  §  1532  (191. 

2  16  U.S.C.  §  1532  (19),  50  C.F.R.  §  17.3(c). 
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Since  1987  the  U.S.  Fish  and  WUdlife  Service  has  determined  that  several  species  which 
reside  in  the  Austin  area  including  two  birds,  the  Black-capped  vireo  and  the  Golden-cheeked 
warbler,  and  five  cave  invertebrates,  require  the  Act's  protections.    Several  thousand  parcels 
of  land  covering  approximately  250.000  acres  are  regulated  by  FWS  as  potential  habitat 
under  the  Act  in  Travis  County  alone.    As  a  result  of  the  Act's  prohibitions.  FWS  has 
permanently  halted  or  significantly  delayed  numerous  private  development  and  public 
improvement  projects  in  Travis  county.    I  have  included  several  case  studies  with  my  written 
testimony  which  substantiate  the  difficulties  builders  face  to  comply  with  the  Act's 
provisions. 

The  listing  of  the  Golden-cheeked  warbler  as  an  endangered  species,  for 
example,  effectively  imposed  a  development  moratorium  in  Travis  County.    The  county 
appraisal  district  estimated  that  land  values  in  the  area  fell  from  over  $335  million  to  less 
than  S57  million  after  the  warbler  was  listed.    Moreover,  estimates  reflected  a  reduction  in 
property  tax  revenues  from  almost  $7  million  to  $302,000.   These  figures  do  not  include  lost 
revenues  from  abandoned  business  ventures,  and  foregone  taxes  to  the  city,  school  districts, 
and  county  government. 

Austin  home  builders  acknowledge  that  species  preservation  is  a  worthy 
national  goal.    Builders  understand  that  the  natural  environment  in  the  Austin  area  makes  it 
an  attractive  and  desirable  place  for  many  families  to  work  and  reside.    However,  while  it  is 
in  all  of  our  best  interests  to  protect  the  environment  from  harm,  Congress  must  ensure  that 
the  Act's  significant  land  use  prohibitions  are  exercised  only  when  accurate  and  reliable 
scientific  data  demonstrates  a  species  is  truly  endangered.    Congress  must  also  guarantee  that 
the  Act's  burdensome  costs  are  distributed  equitably  with  minimal  disruption  to  the  local  and 
regional  economy.    Accordingly,  the  Act  must  be  reformed  in  the  five  areas:  listing 
decisions,  critical  habitat,  habitat  conservation  plans,  federal  cost-sharing,  and  compensation. 

THE  LISTING  PROCESS 

First,  controversial  decisions  taint  the  listing  process.    Currently,  there  is  no 
congressional  or  regulatory  directive  to  guide  FWS  in  their  listing  decisions.    Accordingly, 
the  agency  routinely  renders  unreliable  listing  decisions  with  no  basis  in  science  or  fact.   The 
harmful  results  from  FWS's  current  listing  practices  are  twofold:  the  agency  inevitably 
reviews  and  accepts  petitions  to  list  species  that  do  not  face  danger  of  extinction.   More 
importantly.  FWS  may  fail  to  list  a  species  that  is  truly  endangered.    Additionally,  the 
petitioner  should  bear  the  burden  to  marshal  sufficient  evidence  and  prove  the  case  that  a 
particular  species  warrants  the  Act's  protections. 

The  listing  of  the  Golden-cheeked  warbler  as  endangered  exemplifies  the 
sparse  and  questionable  data  upon  which  FWS  routinely  relies.    Biologist  Warren  Pulich,  the 
preeminent  scholar  on  the  warbler,  raised  serious  questions  regarding  the  validity  of  the  data 
on  which  FWS  listed  the  Golden-cheeked  warbler.    In  a  letter  to  former  Interior  Secretary 
Manuel  Lujan,  Dr.  Pulich  stated  that  the  sole  report  used  to  determine  the  warbler's  viability 
countered  "sound  ornithological  practices."    While  Dr.  Pulich  did  not  oppose  the  listing  of 
the  warbler  as  endangered,  he  did  state  that  the  petition  did  not  provide  sufficient  evidence  to 
prove  the  warbler's  status.    The  Golden-cheeked  warbler's  listing  as  endangered  also 
epitomizes  the  Endangered  Species  Act's  potential  to  be  misused  as  a  no-growth  tool.    An 
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environmental  organization  invoked  the  Act's  emergency  listing  procedures  through  one 
sentence,  added  post-script,  to  a  letter  written  to  Austin's  FWS  office  (see  attached). 
According  to  the  letter,  an  unidentified  source  close  to  the  environmental  group  expressed  a 
belief  that  the  warbler's  existence  was  jeopardized  based  on  a  single  landowner's  attempt  to 
clear  his  property.   This  was  enough  to  spur  FWS  into  action.   The  agency  listed  the  warbler 
and  even  determined  there  was  an  emergency  "posing  a  significant  risk  to  the  well-being  of 
the  [warbler]."    The  warbler's  listing  became  effective  immediately  under  the  Act's 
emergency  procedures,  thus  suspending  normal  rule-making  requirements  and  the  opportunity 
for  public  comment.    FWS  justified  the  listing  by  announcing  that  220  acres  of  warbler 
habitat  had  been  cleared.3   However,  the  agency  selectively  neglected  to  disclose  that 
105,000  acres  of  suitable  warbler  habitat  remained  in  Travis  County  alone.    The  warbler  is 
also  found  in  over  41  counties  in  Texas.4   It  is  highly  doubtful  that  a  negligible  loss  of 
habitat  could  constitute  an  imminent  threat  warranting  the  warbler's  emergency  listing  and 
justify  the  abandonment  of  normal  rule-making  procedure. 

Tactics  to  thwart  development  in  the  Austin  area  through  misuse  of  the  listing 
process  do  not  end  with  the  warbler.    A  petition  to  list  the  Barton  Springs  Salamander  as 
endangered  was  recently  submitted  to  the  Austin  FWS  office.   The  Barton  Springs 
Salamander  is  currently  considered  a  Category  2  species  under  the  Act,  which  means  that 
there  is  insufficient  information,  without  additional  biological  and  field  study,  to  determine  if 
the  species  is  endangered.5  Independent  research,  completed  by  qualified  biologists  and 
scientists,  analyzed  the  technical  and  biological  allegations  made  in  the  petition.    They 
discredited  the  petition  in  its  entirety  (see  attached).   These  biologists  found  that  statements 
made  in  the  listing  petition  are  not  based  on  any  scientific  information  whatsoever. 
Moreover,  the  petition  omitted  an  extensive  body  of  scientific  information  which  directly 
contradicts  many  of  the  claims  made  in  the  petition.   Indeed,  more  of  the  petition  is  devoted 
to  identifying  and  deriding  land  development  activities  than  to  actual  biological  and  other 
scientific  concerns  raised  by  the  petition.   If  FWS  were  required  to  adopt  a  rule  or  regulation 
that  provides  precise  listing  standards,  scarce  agency  resources  would  not  be  squandered 
reviewing  clearly  specious  petitions. 

Congress  must  ensure  that  FWS  extends  the  Act's  protections  to  only  those 
species  which  are  truly  threatened  or  endangered.   The  listing  process,  therefore,  should  be 
reformed  to  require  a  stricter  scientific  basis  for  listing  species.    The  Tauzin\Fields  bill, 
H.R.  1490,  includes  many  of  the  necessary  reforms  to  the  listing  process.    For  example,  the 
Tauzin  bill  requires  field  testing  to  verify  the  data  collected  for  the  listing  decision.   It  also 
creates  a  blind  peer  review  system  to  review  the  biological  data  upon  which  FWS's  listing 
decision  is  based.    In  contrast,  we  adamantly  oppose  the  Studds  bill,  H.R.  2043,  currently 
under  consideration  by  Congress.    The  Studds  bill  extends  the  Act's  significant  protections  to 
mere  candidate  species.thereby  eliminating  any  meaningful  distinction  between  candidate 


3  55  Federal  Register  18844. 


*  Comprehensive  Report  of  the  Biological  Team.  Austin  Regional  Habitat  Conservation  Plan  Biological 
Advisory  Team,  January  21.  1990.  p.  16-17. 

5  54  Federal  Register  558. 
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species  and  endangered  species.    Indeed,  the  Studds  bill  would  make  a  bad  situation  worse:  it 
would  add  species  to  the  endangered  list  which,  according  to  scientific  data  are  not 
confronted  with  imminent  extinction.    Such  reform  would  wreak  havoc  on  Austin's  economy 
and  irreparable  harm  to  the  development  community  here.    There  are  over  300  candidate 
species  in  Texas  awaiting  FWS's  determination  of  their  status.    If,  as  proposed  by  the  Studds 
bill,  candidate  species  share  the  same  status  as  endangered  species,  development  in  the 
Austin  area  would  come  to  a  grinding  halt  well  into  the  next  century.    There  is  no  question 
that  Texas  municipalities  would  be  paralyzed  if  the  Act's  protections  extend  to  365  species. 
It  would  be  far  more  productive  to  utilize  federal,  state,  and  local  resources  to  recover 
species  already  listed. 

Further,  Congress  should  require  definitive  criteria  for  determining  when 
development  poses  such  imminent  threats  to  a  species'  existence  that  an  emergency  listing  is 
warranted.    If  Congress  fails  to  reform  the  listing  process,  FWS  decisions  will  continue  to 
erode  the  credibility  of  the  federal  government  and  widen  the  schism  between  environmental 
and  economic  interests. 

CRITICAL  HABITAT 

Second.  FWS  routinely  fails  to  designate  critical  habitat  for  listed  species. 
Congress  mandated  that  the  critical  habitat  of  a  species  should  be  identified  at  the  time  the 
listing  decision  is  made  "to  the  maximum  extent  prudent  and  determinable."0   Furthermore, 
as  of  September  1991,  FWS  had  designated  critical  habitat  for  only  16%  of  all  listed 
species.7   In  the  12  emergency  listings  made  to  date  by  FWS,  not  one  has  been  accompanied 
by  the  designation  of  critical  habitat.    This  poor  track  record  suggests  that  the  FWS  has  not 
made  a  good  faith  effort  in  designating  critical  habitat  or  fulfilling  the  congressional  mandate. 

As  a  result  of  FWS'  failure  to  designate  critical  habitat,  the  Austin  FWS  field 
office  regulates  development  on  all  potential  habitat.    In  the  Austin  area,  the  local  FWS 
office  currently  wields  more  power  over  development  in  Travis  County  and  the  City  of 
Austin  than  the  planning  commissioners  or  the  local  officials.   In  Travis  County  and  the  City 
of  Austin,  virtually  every  proposed  development,  even  the  construction  of  a  single  family 
home,  requires  prior  FWS  approval.    To  obtain  FWS  approval,  a  landowner  must  engage  in 
a  costly  and  time-consuming  process  to  demonstrate  there  is  no  suitable  endangered  species 
habitat  on  or  even  near  the  subject  property.    In  most  cases.  FWS  requires  a  qualified 
biological  consultant  to  make  the  determination  through  field  surveys.    In  the  case  of  the 
Golden-cheeked  warbler,  Austin  FWS  requires  three  consecutive  years  of  field  surveys. 
Warbler  surveys  are  only  admitted  as  acceptable  proof  if  the  surveys  are  conducted  within  a 
66  day  period,  from  March  15  to  May  20. s  In  addition,  FWS  requires  an  endangered 


•  16  U.SC.  5  1533(a)(3l(A|. 


'  Endangered  Species  Act:  Types  and  Number  of  Implementing  Actions,  Briefing  Report  to  the  Chairman, 
Committee  on  Science.  Space,  and  Technology.  House  of  Representatives  at  29  (U.S.  General  Accounting 
Office.  May  1992). 

'  U.S.  Fish  &  Wildlife  Service,  Guidance  Concerning  Review  of  Endangered  Species  Habrtat,  April  1. 
1992 
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species  permit  to  conduct  most  field  surveys,  arguing  that  even  surveys  are  a  potential  "take" 
of  listed  species.    If  FWS  fails  to  sign-off  on  the  project,  the  landowner  faces  severe 
enforcement  penalties.    Moreover,  since  the  Act  does  not  require  notification  of  property 
owners  that  they  own  potential  habitat  of  a  listed  endangered  species,  many  individuals  are 
unaware  of  their  responsibilities.    Congress  should  require  that  FWS  provide  written  notice 
to  all  landowners  within  the  species  habitat. 

Critical  habitat  designation  is  important  because  it  identifies  the  areas  essential 
to  the  protection  and  recovery  of  listed  species.    Moreover,  FWS  must  consider  economic 
and  other  relevant  impacts  when  it  designates  critical  habitat."  These  considerations  are  not 
permitted  at  the  listing  stage.'0  When  the  FWS  does  not  designate  critical  habitat  it  ignores 
economic  impacts.    Congress  should  require  a  critical  habitat  designation  at  the  time  of 
listing  and  condition  the  Act's  restrictions  on  these  determinations.    If  FWS  fails  to  designate 
critical  habitat,  the  species'  listing  should  be  removed  from  the  endangered  list  until  critical 
habitat  is  designated. 

FWS  often  asserts  that  there  is  insufficient  scientific  data  to  support  the 
designation  of  critical  habitat.   If  deficiencies  in  the  data  exist  at  the  time  of  the  species 
listing,  Congress  should  require  FWS  to  collect  and  consider  all  necessary  data.    Too  often 
the  task  of  collecting  and  analyzing  biological  data  is  expected  from  the  landowner  at  great 
expense.    Furthermore,  it  is  imperative  that  the  information  upon  which  a  critical  habitat  is 
designated  be  based  upon  the  best  scientific  and  commercial  data  available.    Locking  up 
thousands  of  acres  of  land  based  upon  arbitrary  determinations  of  critical  habitat  is  simply 
unacceptable.    Congress,  therefore,  needs  to  make  collection  of  sufficient  and  appropriate 
data  for  critical  habitat  designation  a  requirement,  and  a  priority,  of  FWS. 

HABITAT  CONSERVATION  PLANS 

Third,  Congress  should  revise  the  Section  10(a)  incidental  take  permit.    The 
Section  10(a)  permit  is  critical  as  it  is  a  landowner's  sole  remedy  to  the  Act's  land  use 
prohibitions  when  no  other  federal  action  is  necessary.    The  Act's  statutory  language  vaguely 
describes  the  necessary  components  of  a  Habitat  Conservation  Plan,  and  the  FWS  regulations 
merely  reiterate  the  Act's  imprecise  criteria.    HCP  guidelines  should  be  developed  to  advise 
participants  on  the  essential  elements  of  any  plan,  on  what  value  the  FWS  ascribes  to  habitat 
enhancement  or  other  conservation  measures,  and  how  to  measure  the  success  or  failure  of 
the  plan. 

In  the  past,  FWS  has  been  unwilling  to  offer  definitive  guidelines  in  crafting 
an  acceptable  HCP.  Although  the  FWS  has  routinely  attended  all  HCP  planning  sessions, 
the  agency  typically  refuses  to  indicate  whether  it  will  find  the  plan  acceptable  or  whether  a 
particular  component  will  prevent  their  approval  of  the  HCP.  Meaningful  FWS  involvement 
at  all  stages  can  introduce  reliability,  equality,  and  efficiency  to  the  HCP  process.  Without 
FWS  commitment,  local  officials  and  landowners  alike  face  federal  regulations  that  impose 
stringent  land  use  restrictions  based  on  loosely  defined  criteria. 


9  16  U.S.C    §  1533  (b)(2). 

'°  16  U.S.C.  5  1533(b)(1);  50  C.F.R.  §  424.11(b). 
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Congress  should  require  FWS  to  furnish  definitive  guidelines,  specific  to  the 
focal  species,  as  to  what  constitutes  an  acceptable  habitat  conservation  plan. 
HCP  guidelines  should  be  developed  to  advise  participants  on  the  essential  elements  of  any 
plan,  on  what  value  the  FWS  ascribes  to  habitat  enhancement  or  other  conservation 
measures,  and  how  to  measure  the  success  or  failure  of  the  plan.    Moreover,  the  Act  accords 
preferential  treatment  to  federal  agency  actions  through  the  Section  7  consultation  process. 
The  Section  7  process,  for  example,  has  a  prescribed  timetable  within  which  FWS  must 
render  a  final  decision.    As  a  result,  this  permit  is  by  far  the  most  common.    During  fiscal 
years  1987  to  1991,  FWS  processed  2,050  Section  7  federal  agency  consultations.    In 
contrast,  the  FWS  has  approved  less  than  20  HCPs  nationwide.    The  Section  10(a)  HCP 
process  is  an  open-ended,  bureaucratic  black  hole.    The  inequities  between  the  two 
exemption  processes  should  be  eliminated,  and  private  landowners  should  be  afforded  the 
same  treatment  as  federal  agencies. 

COST-SHARING 

Fourth,  species  preservation  exacts  a  heavy  financial  burden  on  the  local 
community.    The  federal  government  should  share  the  cost.    In  Austin,  the  stringent  land  use 
restrictions  imposed  by  the  Act  prompted  the  commencement  of  the  Balcones  Canyonlands 
Conservation  Plan  (BCCP),  a  multi-species  habitat  conservation  plan  on  a  grand  scale. 
Secretary  of  the  Interior  Bruce  Babbitt  has  praised  the  BCCP  as  the  "model  for  the  nation." 
Unfortunately.  Austin  home  builders  are  not  so  easily  convinced  that  the  Balcones 
Canyonlands  Plan  is  the  panacea  to  Austin's  endangered  species  problems.    The  BCCP  was 
started  over  5  years  ago  and  is  still  incomplete.    Preparation  and  implementation  of  the 
Balcones  Canyonlands  Conservation  Plan  to  permit  the  incidental  taking  of  the  listed  species 
is  estimated  to  cost  over  $168  million."   The  funding  for  the  plan  is  derived  largely  from 
two  sources.    First,  the  City  of  Austin  and  Travis  County  will  issue  bonds  to  underwrite  the 
land  acquisition  costs.    Land  acquisition  costs  are  approximately  one-third  of  the  BCCP  total 
cost.  Second,  a  voluntary  habitat  mitigation  assessment,  levied  on  a  per  acre  basis,  will  be 
"contributed"  by  developers  and  builders  to  pay  for  the  operation  and  maintenance  of  the 
habitat  preserves.    Implementation  of  the  plan  is  estimated  to  exceed  S81  million.   Thus,  the 
bulk  of  the  BCCP  will  be  funded  by  the  few  landowners  who  own  the  remaining  habitat  for 
the  listed  species.    If  species  preservation  is  deemed  a  worthy  national  goal  the  federal 
government  should  share  in  the  responsibility  for  the  cost.    In  Austin,  FWS  does  not  intend 
to  contribute  to  the  cost  of  the  plan.    In  fact,  FWS  forbid  the  proposed  Post  Oak  National 
Wildlife  Refuge  in  Austin  to  be  used  as  habitat  mitigation  for  the  BCCP.    Perhaps  if  FWS 
was  required  to  contribute  50%  of  the  costs  of  the  BCCP,  FWS  would  be  more  critical  of  the 
plan's  grand  scheme. 

In  the  BCCP  pre-application  draft,  FWS  opined  that  the  federal  government 
should  not  share  the  financial  burden  of  developing  an  HCP,  since  an  HCP's  purpose  is  to 
allow  for  the  incidental  taking  of  wildlife  species  which  are  a  "public  commodity."   FWS's 
flawed  reasoning  suggests  that  landowners  should  continue  to  bear  the  sole  financial  burden 
of  developing  the  conservation  plans,  which  ensure  species  will  recover  from  endangerment, 


Balcones  Canyonlands  Conservation  Plan,  October  1992.  Table  14-1 

6 


66 


solely  because  the  plan  will  also  enable  landowners  to  realize  some  value  from  his  land. 
Landowners  already  contribute  significantly  to  species  preservation  by  donating  thousands  of 
acres  of  essential  habitat.    Landowners  are  also  the  largest  financial  contributors  to  HCP's 
development  and  implementation.    It  is  important  that  Congress  and  FWS  recognizes  that 
landowners  are  not  working  to  take  species,  but  conversely,  they  are  working  to  preserve 
species,  and  therefore  should  receive  federal  assistance. 

COMPENSATION 

Fifth,  and  most  importantly,  the  Act  imposes  stringent  limitations,  both 
temporary  and  permanent,  on  the  use  of  private  property.    The  Act's  stringent  limitations  on 
the  use  of  private  property  necessitates  that  land  owners  be  compensated  when  no  viable  use 
of  their  property  remains.    Our  nation's  rare  plant  and  wildlife  are  worthy  of  preservation. 
However,  the  expense  should  be  shared  by  all.    FWS  must  recognize  that  property  owners 
deprived  of  economically  viable  use  of  their  property,  as  a  result  of  the  Act's  prohibitions, 
are  due  compensation.    Congress  should  require  FWS  to  formulate  a  claims  process  and 
strict  timetable  for  requesting  and  offering  restitution.    All  disputes  should  be  referred  to 
arbitration  for  resolution. 

As  with  the  idea  of  cost-sharing  by  the  government  in  the  development  of 
HCPs,  the  same  concept  applies  when  a  landowner's  property  is  rendered  economically 
unviable  due  to  action  under  the  Act.    A  landowner  cannot  be  expected  to  simply  "donate" 
his  land  in  order  to  preserve  a  species.    Simply  because  a  landowner  has  the  misfortune  of 
having  an  endangered  species  reside  on  his  property,  we  should  not  be  doomed  to  lose 
everything.    If  it  is  determined  that,  because  of  the  Act,  it  is  in  the  public  good  to  preserve  a 
species,  shouldn't  the  public  pay  for  it?   It  is  unfair  and  unjust  to  expect  a  landowner  to  just 
give  his  property  up  and  walk  away. 

Time,  certainty,  and  predictability  are  crucial  to  all  parties  affected  by  the 
Endangered  Species  Act.    Endangered  and  threatened  species  need  the  Act's  protection  to  be 
established  quickly  to  assure  the  species'  continued  existence.    Property  owners  need  critical 
habitat  established  quickly  to  determine  the  extent  of  the  restrictions  on  their  property  to 
assure  continued  financial  stability.   The  Act  must  provide  incentives  for  property  owners  to 
undertake  the  time-consuming,  expensive  tasks  necessary  to  preserve  our  precious 
environmental  resources  and  still  contribute  to  the  growth  of  the  economy.    The 
recommendations  offered  in  this  testimony  add  certainty  to  the  process,  provide  prompt 
responses  to  the  concerns  of  officials  and  property  owners,  and  are  sensitive  to  the  needs  of 
protecting  endangered  species. 
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ENDANGERED    SPECIES    ACT 


On  May  11,  1990,  FWS  published  a  "Guidance"  notice  directing  that 
all  property  in  the  western  half  of  Travis  County  ("West  of 
Interstate  35")  be  reviewed  before  any  construction  take  place. 
The  result  has  been  the  suspension  of  one  regional  mall,  slowing 
of  an  international  corporation  campus  facility,  suspension  of  a 
second  campus  for  a  national  firm,  individual  bankruptcies, 
project?  lost  to  banks,  and  home  buyers  with  deshed  dreams  or 
bark  accounts.   Austin  responded  with  the  Balconcs  Canyonlands 
Conservation  Plan  (BCCP),  an  attempt  at  a  mul t l -species  regional 
plan  which  is  now  four-  years  j  n  the  making,  will,  be  50%  funded 
through  fees,  and  is  still  not  fully  bond  funded  or  approved  by 
U.S.  F<xr,  h    WjJ.dJ.JLfe. 

The   Executive  Cominj  t  tee  published  a  report  identifying  123,500 
acres  as  critical  preserves  to  be  obtained  for  species  restora- 
tion.  The  BCCP  Plan  further  identified  29,159  acres  in  Travis 
County  ns  the  minimum  acreage  in  this  one  of  three  impacted 
counties  as  critical  habitat.   The  City  of  Austin  entered  into  a 
contract  with  RTC  through  the  Nature  Conservancy  to  acquire  7,525 
controlled  by  RTC .   Acquisition  is  now  beginning  under  a  citizen 
approved  bond  issue.   Land  acquisition  costs  arc  estimated  to  be 
in  excess  of  S60  million  and  total  project  costs  are  projected  to 
be  in  excess  of  S120  million. 

Private  sector  fees  of  31,075  per  gross  acre  or  $6,000  per  3cre 
of  "take"  are  now  established  by  the  BCCP  Interagency  Plan. 
However,  until  implemented  many  people  remain  held  hostage  by  F*'S 
unable  to  take  any  action.   Their  land  is  frozen  without  so  much 
hs  c.-Hi.tle  clearing  or  fence  repair  allowed.   All  of  this  not  on 
federal  lands,  but  private  developed  lots  and  open  land. 
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CASE  STUDY  f! 

(E\cerpt  from  West  Austin  News ) 

Richard  Kruegcr,  along  wit.h  Wis  wife  Marj  are  the  latest,  and 
most,  dangerous  threats  to  our  environment  west  of  Loop  360.   They 
seek  to  destroy  the  Golden  Cheeked  Warbler,  Blark  Capped  Vireo, 
and  other  delicate  species  that  barely  populate  western  Travis 
County. 

Three  years  ago,  the  Kruegers  were  living  in  Louisiana  (home 
of  David  Duke  and  Jim  Dob  Moffet)  contemplating  their  retirement, 
what  nicer  lovelier  place  than  the  beautiful  hill  country  sur- 
rounding Austin  could  ther~  be  to  build  a  small  home  and  enjoy 
their  golden  years' 

They  put  their  house  in  Louisiana  on  the  market  and  bought  a 
lot  in  Jester  Estates,  Just  west  of  Loop  360  off  RR  2222.   Many- 
houses  in  their  new  neighborhood  were  cither  already  bui.lt  or 
under  construction.   It  was  a  beautiful  spot. 

The  Kruegers  designed  the  house   The  paid  architectural  and 
engineering  fees.   They  hired  a  contractor  and  had  surveying 
done.   Just  when  they  were  ready  to  start  laying  the  foundation, 
the  problems  started. 

The  lot,  it  seemed  was  in  a  spot  that  could  potentially  be 
habitat  for  the  Golden  Cheeked  Warbler.   Even  thought  the  lot  was 
mostly  weeds,  with  only  one  scrub  tree  toward  the  rear,  building 
there  would  destroy  America's  most  precious  resource,  a  song  bird 
that  spends  three  months  of  every  year  inhabiting  5-1  Texas  coun- 
t  ies  . 

"The  builder  came  and  told  us  that  the  City  wouldn't  issue 

permits  until  we  got  approval  from  the  L . S .  Fish  4  Wildlife 

Service,"  said  Mar.j  Krueser.   This  was  the  first  time  the  Krue- 
gers had  heard  of  any  such  obstacles. 

"Fish  &  Wildlife  first  ordered  a  tree  survey  to  pinpoint  any 
poirnlia!.  habitat  in  the  area.   Then  they  ordered  a  bird  survey 
to  identify  any  warblers  living  on  the  lot,'"  recalls  Roger  Krue- 
gcr.  "They  found  a  few  warblers  -a  few  lots  over-  and  toid  us  we 
couldn  '  r.  bu  1  Id  .  " 

Dut  determined  to  build  their  retirement  home,  they  filled 
our  and  submitted  the  mountain?  of  paperwork  required  to  appeal 
the  decision  by  Fish  i.  Wildlife.  Then  they  waited.  And  waited. 
Six  months  Inter  they  got  word.  "They  told  us  there  was  a  prob- 
lem and  we  had  to  resubmit  everything  -do  all  that  work  again," 
said  Mrs.  Kruger. 

Calls  to  the  City  yielded  no  help.   "We  were  told  that  they 
would  be  happy  to  issue  our  permits  as  soon  as  Fish  A  Wildlife 
said  it  was  okay."   The  Krucgers  called  everyone  they  thought 
might  be  able  to  help,  including  the  bureaucrats  at  Fish  &  Wild- 
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life.   Mrs-  Krueger  r-cnUa  at  one  point  being  toj.d  by  someone  in 
their  office,  "Oh,  I  don't  think  we  give  or  deny  permission.   V«e 
just  let  people  build  and  then  if  vrC  decide  they're  wrong  and 
impinging  on  the  habit.it,  we  sue." 

Isn't  it  great  that  the  federal  government  is  protecting 
poor  birds  nod  bugs  from  money-hungry,  greedy  environmental 
terrorists  1 i <e  the  Kruegers.   With  polluters  and  destroyers  like 
them  on  r.he  loose,  no  one  should  feel  safe. 

After  months  of  tingling  with  an  inflated  bureaucracy  with 
no  apparent  policy  in  place  and  getting  absolutely  nowhere,  the 
Kruegers  gave  up  on  their  dream  of  a  home  in  the  beautiful  Austin 
hill  country-   They  hove  since  bought  an  <tl  ready  built  house  in  a 
different  part  of  town.   The  months  spent  looking  for  a  lot  in 
Austin  had  been  wasted.   The  time  and  energy  put  into  their 
efforts  and  their  dream  of  building  a  home  in  Jester  Estnt.es  were 
tJHghed.   And  they  were  out  of  pocket  over  $50,000  in  fees  to 
architects:  contractors,  and  subcontractors.   But  for  a  big 
greedy  developer  like  Roger  Krueger,  it  was  just  rocket  change. 
Hard! y . 

"To  pour  salt  in  our  wounds,"  Mrs-  Krueger  said  standing  in 

the  empty  let  that  should  have  been  her  home  by  now,  'the  City  is 

still  forcing  us  to  pay  taxes  or.  this  lot  as  if  it  was  still  a 
marketable  property-   It  is  not." 

Basically,  the  Kruegers  have  been  taken  for  tens  of  thou- 
sands of  dollars  and  left  with  a  piece  of  worthless  property. 
It's  basically  a  land  scam  -  pulled  off  by  environmentalist 
lunatics  with  the  full  he'?  ind  backing  of  the  ".S.  government 
via  the  Fish  &  Wildlife  Service.   The  Kruegers  own  the  land.   But. 
they  can't  build  on  it.   They  can't  sell  it.   who  wants  to  buy 
land  thai  nothing  can  be  done  with?   Certainly  not  Earth  First 
and  the  crowd  responsible  for  this  fiasco.   They  just  want  to  be 
sure  that  human  existence  doesn't  interfere  with  the  poor  little 
bird's  summer  vacation. 

The  Golden  Cheeked  Warbler  spends  eight  months  out  of  every 
year  >n  Guatemala  and  Mexico.   Three  months  of  the  year  it  nests 
in  54  different  Texas  counties,  and  Travis  is  one  of  them.   The 
other  53  counties  nre  not  infringing  on  people's  right  to  own 
property  (yes,  it  is  in  the  Constitution)  and  build  homes.   Nor 
is  the  bird  protected  south  of  the  border.   But  it  continues  to 
come  back  year  after  year,  finding  new  places  to  nest  and  breed. 
Even  the  evil  cowb.ird  has  not  been  able  to  drive  the  warbler  into 
ext  inc t  i  on . 

Freeport  McMoRan ,  Jim  Bob  Moffet,  and  Gary  Bradley  are  not 
the  only  ones  affected  by  ant i -development  3tatutes  and  policies. 
Regular,  middl?  class  people  who  just  want  to  build  an  home  and 
live  a  no rout  1  life  arc  being  tormented  by  the  inane  policies  of 
environmental  terrorists,  the  Env  j.  ronmen  tal  Protection  Agency, 
-ind  the  U.S.  Kish  A  w:jd.ljfc  Service.   So  are  local  workers. 
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••peoM1*-  don't  realize  just  how  cany  people  our  not  building 
a  house Vf feet,"  s-id  Mrs.  Krueger.   -Those  who  supply  lumber, 
carpet   S."bi;«  and  electrical  supplies,  <*«  contractor,  subcon- 

=r  «s  ^.v^"  ST.*  ks,s  &s  ;s£*r".s«5 

V?iOP    liters  and  Individuals  o«n  dozens  of  lots  that  »rr  «b*o- 
lutely  wortMess    And  scores  of  people  are  not  working  construc- 
tion or  related  jobs  bee«us«  <>f  it. 

"we  were  big  supporters  of  various  environmental  froups," 
mnid  Mrs.  Kr.«eger,  lU)]  *t«ndio.  in  her  v,«:ant  lot.    The  Sierra 
Club   rh»  Nature  Conservancy,  Save  the  Whales,  you  name  it.   But 
after  this  episode,  I  see  what  they're  really  l.rying  to  do,  who 
they  really  affect.   It's  ridiculous- 

The  Krueger*  are  not  eeolofjcnl  destroyers  trying  to  reap 
large  profits  »t  the  expense  of  our  environment.  Tney  are  not 
losing  corporate  dollars  that  would  be  better  spent  «l*^h"«; 
what  thev  have  lost  is  their  dream  of  building  and  owning  a  nice 
home.  And  they  nave  lost  .n  invests  '-hat  nearly  wiped  them 
out . 

The  Fin  and  Bunny  Club  (  a  popular  term  for  the  Fish  4 
Wildlife  Service  by  those  who  have  been  jaded  by  its  lack  of 
d^ctlonSon  this  Issue,  has  no  clear  policy  on  this  -•««.. 
the  quote  from  the  office  staffer  reveals.   And  with  no  clear 
regulations,  developers  and  property  owners  are  left  in  limbo 
not  knowing  whether  their  individual  projects  will  be  approved, 
disapproved,  or  simply  ignored. 
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JESTER  ESTATES 


Je.sle'  E3tat.es  1.  was  a  project  begun  as  a  300  Jot  subdivision  on 

the  western  boundary  of  Austin  in  1988.  After  its  successful 

completion,  Jester.  2  was  added,  bringing  the  l.ritnl  project  to  780 

Acres  and  1400  single  family  residential  lots. 

Jester  is  located  in  the  northwest  quadrant  of  Loop  360  and 
RR  2222,  major  highways  in  a  community  lacking  major  road  i  n- 
provemefitx .   The  location  was  ideal  because  in  addition  to  its 
ready  access  to  auto  transportation,  it  had  abundant  scenic 
overviews  of  the  Austin  Hill  Country,  with  rolling  bills  and 
abundant  live  oaks. 

In  March  of  1090,  the  Jester  Development  Corporation  began  con- 
struction on  Seel  ion  !i  of  Jester. 2  with  clearing  of  the  center- 
lines  of  t  he  streets  and  some  of  the  undergrowth  around  a  partic- 
ularly spectacular  stand  of  Oaks.   The  clearing  resulted  in 
immediate  protests  from  Earth  First. 

The  general  contractor  expended  an  additional  S14.800  for  securi- 
ty to  protect,  against  equipment  which  had  been  already  been 
damaged  by  the  group  on  previous  projects.   The  events  were 
televised  by  local  TV  News  crews,  who  knowingly  trespassed  (even 
••*ftsr  offers  to  be  allowed  to  tape  anything  they  wished  so  long 
as  they  were  accompanied  by  a  representative  of  the  owners). 

In  April  of  1990  a  letter  from  FWS  was  delivered  to  Jester  claim- 
ing that  someone  had  identified  a  cave  on  the  site  which  con- 
tained endangered  invertebrates.  (  Note  that  the  letter  was 
delivered  because  it  had  been  mailed  erroneously  to  the  w-ong 
address.)    The  Jester  Corporation  had  a  previously  approved 
Section  5  for  400  lots,  a  plat  which  the  group  had  vacated  in 
1988  to  accommodate  a  new  arterial  and  which  was  to  provide 
regional  access  through  a  major  roadway  in  the  hack  of  the 
project.   The  revised  Section  !i  approval  was  in  place  at  the  time 
construction  began.   At  the  time  Jester  received  t.hejr  notice  of 
Endangered  Species  from  FWS .  r.hey  responded  that  they  were  not 
aware  of  any  caves  on  the  site,  but  would  undertake  precautions, 
should  any  be  discovered  either  from  new  surveys  or  while  under 
construction . 

On  May  5,  the  FWS  decided  to  emergency  list  the  Go] den  Cheeked 
Warbler  ( CCW )  .  Four  to  five  days  after  that  listing,  the  Corps  of 
Engineers  notified  Jester  that  because  the  Corporation  was  in- 
stalling utility  lines  across  waterways  of  the  U.S.  (a  dry 
creek),  h  Section  7  perxit  would  he  required.  They  ultimately 
allowed  the  completion  of  the  subdivision,  but  refused  to  approve 
the  internal  approach  main  which  crossed  a  creek.   The  project 
missed  the  full  selling  season  of  1990. 


72 


On  September  29,  .1990  the  Corps  agreed  to  release  the  approach 
main,  f    project  requiring  only  two  weeks  to  complete  (clearing 
had  already  been  done,  trenching  was  complete,  pipe  had  been 
stored  on  site,  all  before  Section  7  release  «»s  determined  as 
being  needed).    The  action  ccst  Jester  the  sale  of  a  minimum  of 
29  lots  at  542,000  each  o:    over  ST. 2  million  in  income.   As  of 
this  date( 1 0/26/92  )  ;  FWS  still  has  a  hold  on  19  lots  at  a  market 
value  of  550,000  each,  if  cleared  for  single  family  residential 
cons  true  I.  j  on . 

In  December  of  1990,  Jester  met  with  FUS  and  the  Corps  to  initi- 
ate a  Section  7  release  on  the  remaining  property  which  on  the 
basis  of  professional  surveys  did  not  have  bird  habitat,  some  65 
acres  and  135  lots.   In  January  1991,  Jester  went  back  again  to 
request  its  Section  7.   FV'S  requested  Jester  not  to  make  a  formal 
submittal  until  it  completed  a  second  year  of  surveys  which  can 
only  be  performed  between  April  1  and  May  30.   In  May  of  1991, 
Jester-  made  *    for-mnl  written  request  for  release  of  the  lands  for 
which  it  had  documentation  of  no  birds  within  500  feet. 
FWS  guidelines  call  for  a  9C  day  reply.   when  the  release  had  not 
been  received  by  October  of  1991,  Jester  partners  began  meeting 
on  a  weekly  basis  to  try  to  expedite  a  release.   Finally  FWS 
released  the  property  on  March  2,  ! 992  (the  same  clay  the  land  was 
foreclosed  on  by  Texas  Commerce  Bank  as  agent  for  Chemical  Bank 
for  what  had  become  a  nonconforming  loan). 

At  the  time,  Jester  had  nn  outstanding  .loan  of  55  million.   The 
partner-ship   had  51.5  million  in  water  approach  mains,  S700.000 
in  sewer  approach  mains,  5500,000  for  amenities  area  improve- 
ments, SR50.000  for  road  and  platting  amendments,  all  to  serve 
future  development;  and  52  fully  developed  lots  (33  of  which  were 
not  released  by  F«S  for  any  building  activity)  in  addition  to  the 
land  which  was  lost  because  the  project,  became  frozen  from  activ- 
ity ay  FWS.   The  loss  cost  the  development  partners,  the  local 
tax  payers  (appraised  value  on  non-released  developed  lots  went 
from  535,000  to  56,500  and  acreage  from  515,000/acre  to 
S2  ,  000/.HCre  )  ,  the  banks  and  RTC .   And  yet,  Jester  has  documenta- 
r.ion  of  birds  presently  nesting  within  150  feet  of  existing 
houses  in  their  subdivision  which  had  been  built  for  several 
years • 
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3M  AUSTIN  CENTER 

The  3M  AuMi.in  Center  is  a  research  and  development  complex  locat- 
ed on  a  162.5  acre  site  in  northwest  Travis  County.   The  Minneso- 
ta Mining  and  Manufacturing  Company  (  3M  !  completed  the  first 
phase  of  this  complex  in  198S.   With  the  escrger.ry  listing  of  the 
Golden-Cheeked  Warbler  ( GCW !  :.  n  1990  «*  an  endangered  species  and 
the  possible  presence  of  wtfrbler  habitat  en  the  site,  3M  recog- 
nized that  future  expansion  phases  for  the  Center  could  impact 
enrUn^ered  species  habitat.   Biological  studies  found  that  nbou  t 
M    acres  of  the  site  were  used  by  the  CCW.   Planned  expansion  of 
the  complex  would  clear-  approximately  11.3  acres  of  habitat. 
Since  3M  was  no  longer  in  compliance  with  an  air  quality  pern*. 
originally  i  ssued  by  the  V.    S.  Environmental  protection  Agency 
( FPA )  and  the  EPA  believed  that,  the  permit  modification  would 
indirectly  impact  the  clearing  of  the  habitat,  the  EPA  initiated 
a  Section  "  consultation  with  the  FWS  in  September,  1990. 

The  consultation  was  completed  on  November  7,  1990.   Under  the 
terms  of  the  agreement  between  3M  and  the  FWS,  the  compnny  could 
proceed  with  the  expansion  provided  it  acquired  a  separate  215 
acre  tract  near  the  3M  complex,  and  dedicated  the  tract  for  con- 
servation as  a  Warbler  preserve.   The  cost  of  the  preserve  land 
wt-.s  S1, 200, 000.   3M  also  agreed  to  a  number  of  other  on-sits  and 
off-site  mitigation  measures  which  had  a  combined  cost  of  approx- 
imately S1OC.000.   Adding  the  study  fees  and  cost  of  company 
personnel,  involved  in  the  consultation,  the  total  compliance  cost 
for  3M  was  an  estimated  SI, 730, 000. 

I.AKELIME  MALL 

LakeLine  Mall  is  a  proposed  regional  shopping  center  to  be  de- 
veloped by  the  Msl.vin  Simon  Company  en  a  116  acre  site  in  south- 
ern Williamson  County.   In  March,  1990  two  endangered  Karst 
invertebrates  were  found  in  a  cave  on  the  Lakeline  site  and  it 
whs  estimated  that  up  to  t>2  acres  of  the  property  could  be  suit- 
able karst  habitat.   By  May,  1990  S:mon  prepared  and  submitted  to 
FWS  a  habitat  conservation  plan  (HCP)  under  the  Section  10(a) 
process . 

After  further  biological  surveys  and  negotiation  with  FWS,  a 
permit  was  issued  to  Melvm  Simon  on  February  13,  1992.   Under 
trie  terms  of  the  agreement  Simon  acquired  three  separate  tracts 
of  land  totaling  232  acres  and  dedicated  these  properties  as 
karst  preserves.   The  aggregate  purchase  price  of  these  preserves 
was  $550,000.   The  LakeLine  HCP  also  requires  other  mitigation 
measures  wjth  an  additional  cost  of  $279,000.   Combining  these 
mitigation  outlays  with  Simon  personnel  expenses,  the  total 
compliance  cost  for  Simon  was  an  estimated  $1,003,500- 
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RM  620 


In  January,  198"  the  Texas  Department,  of  Transportation  contacted 
FWS  regarding  a  plunn^l  realignment  and  widening  of  approximately 
13  nijps  of  the  RM  620  highway  j.n  northwest  Travis  County.   This 
Inquiry  resulted  from  a  proposed  F*S  listing  of  the  black- capped 
vireo  (  BC'V )  as  an  endangered  species.   Subsequent  biological 
studies  aver  the  next  three  years  found  that  the  highway  project 
could  impact  the  habit*!  of  the  BCV,  GCW,  and  the  karst  ir.verte- 
brafes-   In  March,  19S.1  Federal  Highway  Administration  officials 
initiated  a  formal  Section  7  consultation  with  the  FWS  regarding 
the  RM620  construction.   It  was  determined  that  the  highway 
improvements  could  result  in  the  incidental  taking  of  9  acres  of 
potent) hI  warbler  habitat  and  the  destruction  of  30.76  acres  of 
black  capped  vireo  habitat. 

In  June  1991,  FWS  approved  the  RM  620  project  under  specified 
conditions  necessary  to  mitigate  the  type  of  the  endangered 
species.   The  state  highway  department  was  required  to  perform 
BCV  and  GCW  surveying  over  the  following  two  to  five  year?  and 
must  trap  and  eradicate  rovbirrls  for  five  years.   These  mitiga- 
tion notions  were  projected  to  cost  $313,000.   when  combined  with 
the  costs  of  the  personnel  of  the  state  and  federal  highway 
departments,  who  participated  in  the  consultation,  the  total 
compliance  cost  for  the  RM  520  improvements  was  an  estimated 
$312,600. 

During  the  time  frame  that  this  project  was  delayed,  there  were 
one  hundred  ten  (110)  vehicular  accidents,  forty-three  (43)  per- 
sonal injuries,  and  font  (4)  fatalities  along  the  contested 
section  of  highway,  FM  620  from  Debba  Drive  to  its  intersection 
with  FM  2222. 
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DIAMOND    SKY 

The  Diamond  Sky  Subdivision  was  a  55  acre  tract  of  land  which 
Linda  Fenandez  hoped  to  purchase.   In  order  to  make  partial 
acquisition  affordable,  the  tract  was  platted  to  be  subdivided 
into  4  lots  in  1992.   The  land  featured  panoramic  views  and  the 
first  lot  was  quickly  placed  under  contract  to  the  family,  Austin 
residents  who  loved  the  hill  country  and  anticipated  building 
their  home  in  a  manner  which  would  have  a  minimum  impact  on  any 
of  the  environment,  especially  any  endangered  bird  species. 

The  Fernandez  lot  was  considered  by  the  land  owners  (Developers) 
to  be  crucial  in  that  its  sale  would  reduce  the  principal  amount 
to  a  level  which  would  allow  an  indefinite  hold  on  the  remaining 
acreage.   The  entire  tract  had  a  bird  survey  and  four  pairs  of 
Golden  Cheeked  Warbler  were  found.   As  a  result,  the  U  S  Fish  & 
Wildlife  denied  all  construction  on  the  full  tract. 

The  Fernandez  family  offered  to  move  the  location  of  their  home 
500  feet  from  the  closest  identified  Warbler  in  an  area  that 
biologists  found  as  "least  preferable"  area  of  "potential  habi- 
tat."  By  contracting  to  leave  undisturbed  the  nesting  and  forag- 
ing territories,  establishing  a  buffer  zone,  and  building  only 
during  the  off-season  (the  Fernandez's  planned  to  avoid  any 
"taking",  incidental  or  otherwise). 

The  "bird  letter"  or  authorization  to  proceed  with  construction 
was  denied.   The  Fernandez  family  chose  to  withdraw  their  con- 
tract with  the  approval  of  the  developer.   The  land  now  sits 
fallow,  not  used  for  agricultural  or  residential  needs,  not  even 
the  15  acre  lot  with  previously  existing  road  frontage. 

In  1991,  Landmark  Organization,  Inc.  had  their  investment  ap- 
praised at  $1.2  million.  Today,  the  Travis  County  Tax  Appraisal 
District  has  valued  the  land  at  $363,200;  a  speculative  value 
until  an  alternative  solution  can  be  found.  The  developers  have 
already  offered  to  reduce  the  impervious  cover  on  the  project  to 
less  than  one  percent;  yet  there  is  no  solution  currently  avail- 
able . 
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Alisa  Shull,  Wildlife  Biologist 
U.S.  Fish  and  Wildlife  Service 
819  Taylor  Street,  Room  9A33 
Fort  Worth,  Texas  76102 


February  1,  1990 

Timothy  Jones 
3905  Avenue  C 
Austin,  Texas  78751 
(512)  467-0505 


ATTACHMENT  II 

Emergency  Listing  Petition 


Dear  Alisa, 

Enclosed  please  find: 

(1)  A  City  of  Austin  memorandum  documenting  the  intent  to  clear  land 
imminently  at  the  Four  Points  Centre  tract  at  the  Northeast  corner  of 
R.R.  2222  and  R.M.  620  at  Four  Points. 

(2)  a  memorandum  from  Dr.  Charles  Sexton,  Environmental  Specialist  for  the 
City  of  Austin,  on  the  clarification  of  <mpacts  on  the  Golden-cheeked 
Warbler  by  the  proposed  contruction  at  Four  Points  Centre. 

(3)  a  map  by  Dr.  Charles  Sexton  of  the  forty-one  territories  on  the  tract. 

(4)  a  land  use  plan  (dated,  but  not  signifcantly  different  from  present  plans) 
of  Four  Points  Centre. 

Despite  the  language  in  the  memorandum  by  Austan  Librach,  our  informants 
in  the  Department  of  Environmental  Protection  of  the  City  of  Austin,  assure  us  that 
land  clearing  at  Four  Points  is  more  in  the  interest  of  marketing  the  property  than 
in  growing  goats.   This  obvious  subterfuge  to  get  aroung  city  regulations  by  using 
an  agricultural  exemption  demonstrates  the  insincerity  of  the  Perot  interests  in  up- 
holding the  intent  and  spirit  of  the  National  Environmental  Policy  Act.   By  pushing 
this  land  clearing  ahead  of  the  GCW  listing  in  such  a  manner,  1  do  not  think  they 
consider  the  protection  of  this  species  anything  but  an  annoyance  to  be  circumvented. 
Thank  you  for  your  concern  and  your  action  toward  the  emergency  listing  of  the  GCW. 
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P.S.  You  may  consider  this  a  formal  petition  for  emergency  listing. 
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TEXAS  CAPITOL  .AREA  Q  -o^ 

BUILDERS  ASSOCIATION  J 

6C9  CASTLE  RICGE  RO  .  SUITE  315   ■   AUSTIN.  TEXAS  78746   •  512/328-6590  i  \ 

ATTACHMENI  III 

Salamander  Listing  Public  Conment 

Sam  Hamilton 

Field  Supervisor 

U.S.  Fish  &  Wildlife  Service 

Ecological  Service  Field  Office 

Grant  Building,  4th  Floor 

611  E  6th  Street 

Austin,  Tx   78701 

Dear  Mr.  Hamilton: 

The  Texas  Capitol  Area  Builders  Association  Board  of  Directors 
voted  in  their  February  9,  1993  regular  meeting  to  officially 
oppose  the  listing  of  the  Barton  Springs  Salamander. 

As  you  know,  our  Association  served  on  the  Balcones  Canyonlands 
Conservation  Plan  Executive  Committee  for  the  four  years  of  its 
existence.   While  the  proposed  plan  attempted  to  provide  for 
water  quality  and  species  diversity,  the  threat  of  another  list- 
ing undermines  our  public  assurances  that  the  plan  would  provide 
a  reasonable  level  of  "certainty"  that  property  owners  would  be 
able  to  proceed  with  reasonable  use  of  their  land.   This  addi- 
tional listing  supports  the  claim  of  BCCP  opponents  that  "radical 
environmentalists"  will  use  any  method  possible  to  stop  all 
growth  and  that  they  will  continue  to  identify  new  species  of 
molds  or  bugs  or  whatever  until  they  have  brought  this  region  to 
a  stop . 

Second,  we  challenge  the  "science"  which  has  been  submitted  as 
evidence  for  listing  the  Barton  Springs  Salamander  as  endangered. 
There  is  ample  evidence  that  the  water  quality  at  Barton  Springs 
has  not  changed  since  prior  to  1920  when  the  first  studies  were 
conducted  in  conjunction  with  locating  the  Green  Water  Treatment 
Plant.   We  would  propose  that  if  anything  is  harming  the  habitat 
of  the  salamander,  it  is  the  recreational  activities  which  could 
be  limited  or  eliminated  by  an  intergovernmental  agreement  with 
the  City  of  Austin.  Attachment  I  is  provided  for  your  use  which 
examines  the  history  of  the  water  quality  at  the  Springs.   At- 
tachment II  is  a  copy  of  the  summary  report  which  cites  that 
because  of  the  high  levels  of  fecal  coliform,  the  water  quality 
in  the  Springs  was  high  as  far  back  as  1920. 

Third,  we  would  like  to  point  out  that  there  is  no  empirical 
evidence  that  the  salamander  is  in  fact  declining.   Logic  would 
indicate  that  the  salamander  cannot  be  threatened  if  its  habitat 
is  not  changing  and  its  numbers  are  not  declining. 


AREA  CHAPTERS:  WILLIAMSON  COUNTY  •  HIGHLAND  LAKES  •  LAKEWAY 
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Third,  we  would  point  out  that  the  patterns  which  are  developing 
here  are  driven,  not  by  science  and  the  letter  of  the  law  in  the 
Endangered  Species  Act,  but  by  the  political  agenda  of  a  consoli- 
dated group  of  militant  environmentalist  determined  to  stop  the 
economic  prosperity  of  the  western  portion  of  Travis  County 
without  expense  to  themselves.   Why  else  would  Travis  County  be 
the  sole  bearer  of  the  cost  of  protecting  the  habitat  of  a  bird 
species  which  has  a  range  of  85  Texas  Counties  and  winters  in 
other  countries? 

We  are  now  asking  you  to  use  the  rightful  discretion,  logic  and 
governmental  authority  you  now  have  to  refuse  to  list  the  Barton 
Springs  Salamander  until  solid  evidence  that  the  species  is 
truely  endangered  is  presented.   Should  you  determine  that  some 
kind  of  action  is  needed  you  also  have  options  short  of  listing 
this  species  as  endangered. 


Sincerely, 
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Mr.  Sam  Hamilton 
March  5,  1992 
Page  2 


Trflnerff1  Cgaaantt 

The  Service  has  included  the  Barton  Springs  Salamander  among  the  animal  taza 
being  considered  for  possible  addition  to  the  List  of  Endangered  and  Threatened 
Wildlife.  54  Fed.  Reg.  554,  558  (Jan.  6,  1989).  The  Barton  Springs  Salamander  was 
designated  as  one  which  has  "not  yet  been  formally  described  In  the  scientific 
literature."  Id.  at  555.  It  was  also  designated  as  Category  2,  meaning  that  "information 
now  in  possession  of  the  Service  indicates  that  proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but ...  conclusive  data  on  biological  vulnerability  and 
threat  are  not  currently  available  to  support  proposed  rules."  Id.,  at  544.  The  Service 
noted  that  "[f]urther  biological  research  and  Seld  study  may  be  needed  to  ascertain  the 
status  [of  the  Barton  Springs  Salamander]."  Id.  The  Petition  purports  to  supply  the 
necessary  information. 

In  general,  however,  the  Petition  includes  absolutely  no  new  biological 
information  specific  to  the  Barton  Creek  Salamander  generated  since  the  Service's  1989 
Federal  Register  publication,  and  even  omits  references  to  several  important  scientific 
studies  regarding  Eurycea.  The  Petition  doee  not  even  attempt  to  point  to  any  "farther 
biological  research  and  field  study"  relative  to  the  species.  Rather,  the  Petition  is 
restricted  exclunivwly  to  providing  information  regarding  recent  human  development 
activities  in  an  area  described  as  the  Barton  Springs  Aquifer  and  which  the  petitioners 
apparently  find  objectionable.  Based  on  that  description  of  development  activities,  the 
Petition  draws  on  general  studies  of  amphibian  species  and  gross  assumptions  about 
the  biology  and  physiology  of  the  Barton  Springs  Salamander  to  reach  broad 
conclusions  as  to  the  threat*  to  its  survival.  Clearly,  the  Petition  cannot  reasonably  be 
construed  as  satisfying  the  Service's  informational  needs  inherent  in  a  Category  2 
designation. 

Indeed,  in  a  Febriary  11, 1992  memorandum  to  the  BCCP  Executive  Committee 
(copy  attached)  a  BCCP  Biological  Advisory  Team  ("BAT')  member  stated  as  follows 
with  respect  to  the  Eurycea  salamanders  in  general: 

1.  Very  little  is  known  about  the  relationship  of  these  animals  to  their 
environment  and  other  animals  in  their  environment  (E.G.,  what 
do  they  eat?  What  eats  them?) 

2.  Very  little  is  known  about  their  populations  regulating  factors 
(E.g.,  Population  size,  natality,  mortality  and  longevity.) 

3.  More  information  is  needed  regarding  the  distribution  of  these 
Bpcciea,  particularly  their  ranges  within  the  aquifers  in  which  th«y 
live. 
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March  5, 1992 
VIA  HANI?  nBI.IYBKY  AND  attachment  iv 

CERTIFIED  MAIL  Cave  Invertebrates  Delisting 


Petition 
Mr.  Sam  Hamilton 
U.S.  Fish  &  Wildlife  Service 
Ecological  Service  Field  Office 
Grant  Building,  4th  Floor 
611  £.  6th  Street 
Austin.  TX  78701 

ATTN:   Mg.  Jana  Groady 

Re:      Petition  To   List  Barton  Springs  Salamander    [Eurycea   Sp.)  As  An 
Endangered  Species-Comments  Regarding  the  Sufficiency  of  the  Petition 

Dear  Mr.  Hamilton: 

As  mentioned  in  my  Fahruflry  21,  1892  letter  regarding  the  above-referenced 
Petition  to  list  the  Barton  SpringB  Salamander  under  the  Endangered  Species  Act 
("ESA"),  aa  a  person  interested  in  the  Petition  I  plan  to  present  comments  pursuant  to 
60  C.F.R.  §  424.13  on  several  aspects  thereof. 

By  this  letter  I  am  offering  my  initial  set  of  comments  regarding  the  sufficiency 
of  the  Petition  under  50  C.F.R.  §  424.14.  Because  I  believe  that  the  Petition  does  not 
adequately  supply  the  information  required  under  that  regulation,  I  plan  later-I  hope 
within  several  weeks-to  provide  additional  comments  regarding  the  information  which 
I  believe  would  need  to  be  gathered  and  studied  before  the  United  States  Fish  & 
Wildlife  Service  ("Service")  could  reasonably  be  requested  to  address  the  criteria 
specified  in  50  C.F.R.  §§  424.11  and  424.12  with  respect  to  the  Barton  Creek 
Salamander.  Because  the  Petition  supplies  no  Buch  information,  it  should  be  rejected 
as  not  conforming  to  the  regulatory  requirements  in  the  first  place  and  thus  as  not 
supporting  a  finding  that  the  petitioned  action  may  be  warranted. 
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4.  More  information  is  needed  regarding  the  effects  of  various 
pollutants  on  the  salamanders,  including  effects  on  growth,  survival 
and  reproduction. 

5.  More  information  is  needed  on  the  effects  of  pollutants  on  aquifer 
ecosystems  in  general. 

That  describes  precisely  the  kind  of  information  required  by  section  424.14  and  which 
is  entirely  missing  from  the  Petition.  The  BAT  was  aware  of  the  Petition,  see  BCCP 
Final  Draft  at  p.  6-21,  yet  still  reached  the  above-referenced  conclusions.  Presumably, 
the  BAT  would  have  gathered  the  best  availablo  scientific  data  on  the  Eurycea  to 
ensure  that  the  BCCP  adequately  covers  Category  2  species.  The  BAT  appears  to  have 
concluded,  however,  that  "more  information  is  needed,"  just  as  the  Service  concluded 
in  1989  when  it  designated  the  Barton  Springs  Salamander  a  Category  2  species.  The 
Petition  therefore  should  be  rejected  as  not  providing  any  meaningful  information  on 
which  to  reassess  the  Barton  Springs  Salamander's  Category  2  status. 

Hrw^ifie  CmriTn*mt«  TTndnr  Ruction  A24.U 

More  specifically,  the  Petition  fails  in  every  respect  to  satisfy  the  information 
requirements  of  60  C.F  R.  §  424.14(b)(2).  That  provision  requires  as  follows: 

(2)      In  making  a  finding  under  paragraph  (b)(1)  of  this  section,  the 
Secretary  shall  consider  whether  Buch  petition 

(i)  Clearly  indicates  the  administrative  measure  recommended 
and  gives  thu  scientific  and  any  common  name  of  the  species  involved; 

(ii )  Contain*  detailed  narr ati ve justificalioc  fur  the  rwcumuiwideU 
measure,  describing,  based  on  available  information,  past  and  present 
numbers  and  distribution  of  the  species  involved  and  any  threats  faced  by 
the  species; 

(iii)  Provides  information  regarding  the  status  of  the  species 
over  all  or  a  significant  portion  of  its  range;  and 

(iv)  is  accompanied  by  appropriate  supporting  documentation  in 
the  form  of  bibliographic  references,  reprints  of  pertinent  publications, 
copies  of  reports  or  letters  from  authorities,  and  maps. 

The  petitioner  may  provide  information  that  describee  any  recommended 
critical  habitat  as  to  boundaries  and  physical  features,  and  indicates  any 
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benefits  and/or  adverse  effects  on  the  species  that  would  result  from  such 
designation.  Such  information,  however,  will  not  ba  a  basis  for  the 
determination  of  the  substantiality  of  a  petition. 

Each  of  these  requirements  is  addressed  below. 

1.  Information  Regarding  SpecieB  Name  and  Administrative  Measures. 

One  of  the  important  issues  with  respect  to  the  Barton  Creek  Salamander  is 
whether  it  is  a  distinct  species.  The  Service's  designation  of  the  Barton  Creek 
Salamander  as  Eurycea  Sp.  indicates  that  current  scientific  literature  may  not  provide 
the  taxonomic  and  morphologic  information  sufficient  to  justify  a  species  designation 
distinct  from  other  Eurycea,  The  Petition  provides  no  new  information  whatsoever  in 
this  regard,  relying  entirely  on  the  work  of  one  researcher,  all  of  which  predates  the 
Service's  1989  Category  2  designation.  See  Petition  at  p.  2.  The  Petition  refers  to 
ongoing  research  on  this  topic,  id.,  thus  appearing  to  acknowledge  that  distinct  species 
status  for  the  Barton  Springs  Salamander  has  not  yet  been  scientifically  established  and 
generally  agreed  upon  by  the  scientific  community.  I  also  am  aware  of  several  extensive 
tazonomic  studies  of  Eurycea  which  the  Petition  dees  not  mention  (my  later  filed 
comments  will  discuss  those  studies).  Hence,  the  Petition  doee  not  satisfy  the 
requirement  of  providing  information  regarding  the  scientific  name  as  required  in 
Section  424.14(b)(2)(i). 

2.  Information  Regarding  Numbers.  Distribution,  and  Threats. 

Even  assuming  the  Barton  Springs  Salamander  is  a  distinct  species,  the  Petition 
fails  dramatically  in  this  category  of  information.  First,  the  Petition  simply  states  that 
the  "size  of  the  [Barton  Springs  Salamander]  population  cannot  be  estimated."  Because 
the  Petition  also  contends  that  "Its  exact  geographic  range  cannot  be  directly  observed," 
the  Petition  lacks  any  data  whatsoever  on  the  "past  and  present  numbers  and 
distribution  of  the  species"  as  required  in  section  424. 14(b) (2) (ii). 

The  Petition  offers  no  justification  for  its  complete  abdication  in  this  regard.  For 
example,  specimens  of  the  Barton  Springs  Salamander  have  been  collected  from  the 
Barton  Springs  at  Zilker  Park  in  Austin.  See  BCCP  Final  Draft  at  6-20.  The  Petition, 
however,  offers  no  data  regarding  past  and  present  numbers  of  specimens  observed. 
Presumably  such  data  exist  or,  if  they  do  not,  could  be  obtained  through  further  field 
study.  Also,  the  Petition  does  not  explain  why  it  would  not  be  possible  to  conduct 
biological  research  and  field  studies  regarding  the  population  and  range,  if  that  is  even 
true.  If  through  some  form  of  field  study  and  research  population  and  range  could  be 
extrapolated  or  otherwise  estimated,  the  Petition  should  explain  so  and  offer 
justification  for  its  not  doing  so. 


83 


Mr.  Sam  Hamilton 
March  5,  1992 
Page  5 


Indeed,  without  presenting  information  on  past  and  present  population  numbers 
and  range,  it  is  difficult  to  understand  how  the  Petition  reaches  the  conclusion  that  the 
Barton  Springs  Salamander  is  endangered.  Endangerment  requires  a  finding  that  the 
species  "is  in  danger  of  extinction  throughout  all  or  a  significant  portion  of  its  range." 
16  U.S.C.  §  1532(6).  Without  even  so  much  as  an  estimate  of  population,  or  data 
regarding  historical  numbers  of  observed  specimens  at  the  Barton  Springs,  the  Petition 
cannot  justify  that  finding.  Indeed,  some  of  the  allegations  of  the  Petition  regarding 
threats  to  the  species  are  plainly  mistaken.  For  example,  the  Petition  claims  that 
"water  leaving  the  [Barton  Creek  Mall]  control  structure  after  treatment  carries  an 
average  of  7,810  pounds  of  lead  during  each  storm  event,"  Petition  p.  11-12,  which  is 
an  absurd  allogation.  Clearly,  the  Petition  provides  no  meaningful  information  in 
response  to  section  424.14(b)(2)(ii). 

3.  Information  Regarding  Status  Throughout  fomye. 

As  previously  stated,  the  Petition  contends  that  the  geographic  range  of  the 
Barton  Springs  Salamander,  assuming  it  is  a  distinct  species,  cannot  be  directly 
observed.  However,  based  on  the  size  of  the  Barton  Springs  Aquifer,  the  Petition 
asserts  that  "[t]he  range  can  be  no  larger  than  the  155  square  mile  segment  of  the 
aquifer  that  feeds  Barton  Springs  ...  &cd  may  actually  be  restricted  to  an  area  much  lees 
than  1  square  mile  in  the  immediate  vicinity  of  the  springs."  Petition  at  5.  From  there 
the  Petition  takes  two  widely  divergent  paths. 

On  the  one  hand,  to  support  its  conclusions  regarding  endangerment,  the 
Petition  acts  as  if  the  range  is  "extremely  limited,"  Petition  at  18,  suggesting  a  small 
range  area.  By  contrast,  the  Pstition  requests  a  critical  habitat  designation  covering 
the  full  155  square  mile  area  encompassing  the  Barton  Springe  Aquifer,  roohargc  zone, 
and  contributing  zone.  Absolutely  no  scientific  justification  is  provided  for  describing 
the  range  as  any  where  at  or  between  the  described  1-aquare  mile  and  155-square  mile 
range  area  end  points. 

The  Petition  also  provides  no  information  regarding  the  status  of  the  $pecie», 
expending  all  of  its  efforts  instead  on  a  long  description  of  human  development 
activities  over  the  Barton  Springs  Aquifer  which  the  petitioners  appear  to  find 
objectionable.  The  Petition  assumes  that  this  development  threatens  the  Barton 
Springs  Salamander,  but  offers  no  biological  proof  of  that  condition.  For  example,  have 
specimens  obtained  at  the  Barton  Springs  over  the  years  exhibited  any  physiological 
trends  which  would  suggest  such  a  threat  exists?  If  such  data  exist,  the  Petition  should 
discuss  all  of  them:  if  no  such  data  exist,  than  clearly  further  biological  research  and 
field  study  is  needed.  Because  the  Petition  presents  no  such  data,  the  Petition  fails  to 
provide  meaningful  information  regarding  the  etatue  of  the  species  in  its  range  as 
required  by  section  424.14(b)(2)(iii). 
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4.  Supporting  Documentation. 

Although  the  Petition  contains  bibliographic  references,  which  as  my  later-filed 
comments  will  demonstrate  are  incomplete,  and  several  rudimentary  mapa,  there  are 
no  "reprints  of  pertinent  publications  [and]  copies  of  reports  or  letters  from  authorities" 
as  required  by  section  424.14(b)(2)(iv).  Yet  the  Petition  acknowledges  that  the  Barton 
Springs  Salamander  is  a  Category  2  species  for  which  new  information  which  might  be 
contained  in  such  reports  and  authorities  could  shed  light  on  the  Petition's  merits. 
Hence,  the  Petition's  failure  to  attach  such  reports  and  authorities  can  only  be  taken 
to  mean  that  none  exist,  or  that  none  exist  which  support  the  Petition.  Clearly,  in  the 
absence  of  new,  credible  research  of  this  sort,  it  ie  not  appropriate  to  ask  the  Service 
at  this  time  to  reevaluate  the  Barton  Springs  Salamander's  status. 

5.  Critical  Habitat. 

Perhaps  the  most  perplexing  aspect  of  the  Petition  is  its  request  to  define  the 
critical  habitat  of  the  Barton  Creek  Salamander  as  the  entire  Barton  Springs  Aquifer, 
recharge  zone,  and  contributing  zone.  See  Petition  at  16.  As  the  Petition  recognizes, 
if  the  Barton  Springs  Salamander  is  a  distinct  species,  the  maximum  geographical  area 
which  it  can  occupy  can  be  no  greater  than  the  155  square  mile  segment  of  the  aquifer 
that  feeds  Barton  Springs.  See  Petition  at  5.  Hence,  the  Petition  requests  a  critical 
habitat  designation  as  large  as  the  maximum  possible  range  of  the  species. 

As  you  know,  the  ESA  defines  critical  habitat  as  the  areas  "essential  to  the 
conservation  of  the  species"  and  requires  that  except  in  specified  circumstances  it  "shall 
not  include  the  entire  geographical  area  which  can  be  occupied."  16  U.S.C.  §  1632(5). 
Yet,  on  the  basis  of  absolutely  no  new  data,  no  new  biological  research,  and  no  new 
field  study,  the  Petition  purports  to  conclude  that  there  is  a  scientific  basis  not  only  for 
designating  critical  habitat,  but  also  for  designating  an  area  as  large  as  the  alleged 
species'  maximum  possible  range  and  thus  larger  than  that  normally  allowed  by  law. 

Conclusion 

The  Petition  tusks  the  Service  essentially  to  shortcut  the  further  biological 
research  and  field  study  which  the  Service  requested  in  1989  whan  it  designated  the 
Barton  Springs  Salamander  as  a  Category  2  species.  The  Petition  is  not  based  on  any 
new  scientifically  generated  and  accepted  information,  at  least  none  which  is  presented. 
As  such,  the  Petition  does  nothing  meaningful  to  further  the  body  of  information 
available  with  respect  to  the  Barton  Springs  Salamander.  Accordingly,  the  Petition 
should  be  denied  as  not  meeting  the  legal  requirements  of  50  C.F.R.  424.14(b)(2)  and 
therefore  not  supporting  a  finding  that  the  petitioned  action  may  be  warranted. 
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Because  I  believe  the  status  of  the  Barton  Springs  Salamander  is  a  matter  of 
great  importance.  I  plan  soon  to  provide  additional  comments  regarding  the  type  of 
further  biologic  research  and  field  study  which  should  be  conducted  before  the  Service 
would  reasonably  be  in  a  position  to  reexamine  the  statue  of  the  Barton  Springs 
Salamander  under  the  criteria  of  50  C.F.R.  §  424.11  and  424.12.  Without  careful 
analysis  of  this  additional  body  of  biological  research  and  Held  study,  any  decision  to 
downgrade  or  upgrade  the  status  of  the  Barton  Springe  Salamander  would  be 
premature. 

Sincerely, 


J.  B.  Ruhl 
JBR/slq 

cc:       Mr.  Michael  Spear 
Regional  Director 
U.S.  Fish  &  Wildlife  Service 
P.O.  Box  1806 
Albuquerque,  NM  87103-1306 
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INTRODUCTION 

My  name  is  Clifton  Ladd,  and  I  am  providing  ihis  testimony  as  a  representative  of  the  Victoria 
Chamber  of  Commerce.  My  testimony  is  based  in  part  on  the  concerns  of  Central  Power  and  Light 
Company,  which  is  a  member  of  the  Victoria  Chamber  of  Commerce.  The  Victoria  Chamber  of 
Commerce  and  Central  Power  and  Light  Company  support  the  Endangered  Species  Act,  and  support 
improvements  to  the  Act  in  ways  that  achieve  the  important  protection  of  endangered  and  threatened 
species,  while  avoiding  unnecessary  restrictions  on  business  and  economic  pursuits. 

As  an  environmental  consultant,  I  have  worked  for  several  years  to  help  business  interests  and 
governmental  agencies  comply  with  the  Act.  Our  objectives  have  been  to  find  equitable  and  unbiased 
ways  to  secure  federal  approval  for  projects,  in  ways  that  provide  for  true  conservation  of  endangered 
and  threatened  species.  I  have  also  worked  for  and  with  environmental  organizations  to  protect 
endangered  and  threatened  species. 

My  colleagues  and  I  work  on  these  issues  on  a  daily  basis.  We  frequently  come  up  against  the 
same  set  of  problems  in  finding  ways  to  comply  with  the  Endangered  Species  Act  in  ways  that  do  not 
cause  burdensome  costs  or  schedule  delays.  Finding  solutions  to  these  problems  is  one  of  our  major 
responsibilities.  The  following  comments  are  offered  with  the  hope  that  they  will  lead  to  constructive 
improvements  in  the  Endangered  Species  Act. 
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COMMENTS  ON  THE  ENDANGERED  SPECIES  ACT 

I.  Listing  Process  (Section  4) 

A.  Require  the  Service  to  identity  deficiencies  in  data  used  to  list  species  or  to  designate 
critical  habitat. 

B.  Tighten  ESA  requirements  for  designation  of  critical  habitat.  Prohibit  the  Service  from 
declaring  "essential  habitat". 

C.  Revise  section  dealing  with  recovery  plans  to  1)  expedite  development  and 
implementation  of  recovery  plans,  with  the  goal  of  completing  all  recovery  plans  for 
currently  listed  species  within  4  years  of  reauthorization  of  the  ESA  and  a  two-year 
timeframe  for  completing  plans  for  species  listed  after  reauthorization;  2)  assign  priority 
to  integrated  multispecies  recovery  plans;  and  3)  increase  public  review  and  comment 
opportunities. 

II.  Consultation  Procedures  Available  to  Private  Landowners  and  Other  Non-federal  Persons 

A.  Revise  Section  7  of  the  ESA  to  allow  applicants  to  fully  participate  in  the  consultation 
process  with  the  agencies. 

B.  Consider  instituting  general  permits  for  non-federal  activities  which  meet  certain 
conditions.  Require  public  hearings  before  a  general  permit  is  issued.  Require 
mitigation  as  a  permit  condition. 

III.  Incidental  Take  Permits  for  Private  Parties  (Section  10) 

A.  Streamline  the  Section  10(a)  process  by  establishing  a  limit  on  the  amount  of  time 
allowed  for  the  Service  to  1)  determine  the  adequacy  of  the  permit  application,  and  2) 
make  a  decision  on  the  permit  application. 

B.  Simplify  the  Section  10(a)  process  by  providing  better  written  guidance  as  to  the  required 
contents  of  a  habitat  conservation  plan  (HCP). 

C.  Consider  preparation  of  a  programmatic  EIS  on  Section  10(a)  permit  issuance  to  avoid 
the  necessity  of  preparing  an  environmental  assessment  for  every  individual  permit.  To 
some  extent,  the  HCP  addresses  a  number  of  issues  typically  dealt  with  in  NEPA 
documentation  (e.g.,  alternatives  analysis,  impacts  on  the  species  of  concern). 

D.  Develop  means  to  facilitate  funding  of  HCPs  (especially  regional  plans),  possibly  through 
a  habitat  conservation  planning  fund. 

IV.  Proposed  New  Requirements 

A.  Ensure  effective  and  efficient  use  of  current  appropriations  and  resources.   Authorize 

appropriations  and  personnel  resources  necessary  to  strengthen  and  increase  the 
effectiveness  of  the  ESA  and/or  focus  resources  available  for  ESA  implementation  to  1) 
minimize  excessive  delays  currently  experienced  by  project  applicants,  and  2)  assist  in  the 
development  of  multispecies  HCPs. 
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The    Implementation    and    Reauthorization    of    the    I-ndangered 
Species    Art 

Hearing:  9:00  A.  M.  in  the  Albert  B.  Alkek  Teaching  Theater  at  Southwest  Texas 
State  University,  San  Marcos,  Texas,  6  July  1993. 

Prepared  by  Francis  L  Rose,  Chair,  Biology  Department,  Southwest  Texas  State 
University. 

It  is  appropriate  that  this  hearing  is  being  held  in  San  Marcos  because 
of  the  regional  peoples'  strong  interest  and  concern  for  the  organisms  that 
inhabit  the  area.  In  part,  this  is  due  to  the  close  association  with  the  San 
Marcos  River  ecosystem  for  in  a  recent  informal  survey,  four  of  every  fi\ e 
people  called  stated  that  our  endangered  species  should  be  protected.  These 
results  mirror  those  of  State  and  National  surveys:  i  iti/ens  clearly  want  their 
species  protected. 

The  diversity  of  species  on  the  North  American  continent  is  declining 
but  is  still  great,  and  it  is  priceless!  With  daily  breakthroughs  in  genetic 
manipulation,  it  would  be  a  pure  and  simple  tragedy  to  let  our  diversity 
continue  to  decrease  because  of  inaction  or  shortsightedness  before  we  know 
what  benefits  this  diversity  might  provide.  As  a  case  in  point,  "Calanolide  A",  a 
new  compound  extracted  from  a  tree  in  Malaysia  in  1987,  was  found  to  be  100% 
effective  in  blocking  the  death  of  Human  cells  exposed  to  the  11IV-1  virus.  A 
return  visit  by  researchers  in  1991  revealed  that  the  trees  had  been  cut  down 
and  trees  of  the   same  species  from  other  areas  did  not  harbor  the  new 
compound.  This  points  out  the  benefits  of  protecting  isolated  populations. 
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Selection  might  be  most  stringent  on  organisms  subject  to  low  densities 
in  peripheral  situations.  The  result  of  this  selection  is  the  incorporation  of 
new  genetic  combinations  not  found  in  the  parental  populations.  Thus,  while 
the  isolates  might  superficially  appear  to  have  minimal  importance,  they  have 
the  highest  probably  of  establishing  genetic  combinations  that  might  be 
useful  to  the  parental  population  through  genetic  manipulation  or  cross- 
breeding. I  understand  the  isolated  population  of  pine  trees  in  the  Bastrop, 
Texas  area  has  unique  genetic  combinations  increasing  their  drought 
tolerance.  Through  a  breeding  program  these  favorable  traits  are  being 
introduced  into  the  primary  populations. 

The  Yew  tree  that  produces  Taxol,  a  compound  recently  found  to  be 
effective  in  the  treatment  of  certain  breast  cancers,  might  well  have  been 
extinct  by  this  time  if  it  had  not  been  protected. 

Nations  with  low  diversity  of  resources,  whether  they  be  inanimate  or 
animate,  are  dependent  on  other  nations,  and  are  generally  economically 
poor.  One  only  has  to  imagine  Somalia.  Even  nations  that  we  consider  wealthy 
but  with  a  limited  diversity,  e.  g.,  Japan,  are  massive  consumer  nations  that  are 
dependent  on  others.  To  avoid  the  pitfalls  of  diversity  loss,  we  must  maintain 
the  protection  of  our  genetic  heritage  for  we  cannot  predict  which  of  the 
myriad  organisms  inhabiting  our  nation  might  provide  relief  from  one  or 
more  of  our  specific  miseries. 

In  the  absence  of  an  Endangered  Species  Act,  anarchy  would  prevail 
and  no  one  would  lose.  In  Texas  there  has  been  a  historical  lack  of  good  faith  to 
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protect  organisms  at  the  local,  municipal,  and  slate  levels.  Without  Federal  laws 
and  guidelines  little  would  be  done  to  protect  the  State's  non-game  heritage.  In 
essence,  the  ESA  takes  the  heat  off  of  local  politicians  who  lack  the  skills  and 
fortitude  to  protect  the  State's  natural  resources. 

There  is  a  view  among  some  that  not  a  single  species  has  ever  been 
"recovered"  once  listing  occurred.  This  is  certainly  untrue  and  one  only  has  to 
look  at  the  success  of  the  American  alligator,  the  whooping  crane  (down  to  13- 
14  individuals  from  700-800  in  the  late  1980's  there  are  now  over  270),  and  the 
black-footed  ferret.  I  would  be  the  first  to  admit,  however,  that  the  probably  of 
a  successful  recovery  is  inversely  proportional  to  the  length  of  time  that  we 
wait  to  begin  recovery:  This  period  must  be  shortened.  Others  argue  that 
species  are  listed  that  do  not  have  a  recovery  chance.  The  San  Marcos  River 
ecosystem  is  a  prime  example  of  an  easily  recoverable  system  if  measures  are 
enacted  to  protect  its  flow.  Wild  rice,  the  two  species  of  salamander,  and  the 
fountain  darter  should  fare  well  if  the  system  is  not  perturbaied;  it  probably  is 
too  late  for  the  San  Marcos  gambusia,  however. 

Others  tell  us  that  species  are  listed  without  due  consideration  of 
economic  importance;  1  hope  this  is  true!  Decisions  should  be  made  on 
scientific  merit  alone.  It  has  been  estimated  that  each  species  directly  affects 
and  is  affected  by  a  minimum  of  30  other  species.  Decisions  for  protection 
made  on  any  criterion  other  than  scientific  merit  will  be  woefully  lacking  in 
substance  and  subject  to  the  whims  and  actions  of  power  struggles.  Frequently 
one  hears  the  lament  that  the  scientific  effort  leading  to  listing  was  flawed, 
and  further  study  revealed  that  the  species  was  more  common  than  previously 
thought.  This  is  the  essence  of  how  and  why  science  works:  It  does  so  much 
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like  a  self  cleaning-oven.  Far  from  a  criticism,  this  is  a  confirmation  of  why 
this  Nation's  scientific  community  is  light  years  ahead  of  those  of  other 
nations. 

Clearly,  people  living  in  the  central  Texas  area  want  to  protect  the 
species  that  inhabit  land  under  their  charge.  More  than  that,  the  people  of 
Texas  want  these  species  protected.  Instead  of  waiting  and  planning  for  the 
ESA  to  be  compromised  so  as  to  be  ineffective,  much  constructive  effort  could 
have  been  poured  into  developing  a  mutually  beneficial  system  favoring 
coexistence.  We  simply  must  get  away  from  approaching  the  endangered 
species  problem  as  a  group  of  individual  species  to  be  scrutinized  individually 
when  a  potential  impact  arises.  We  have  to  take  a  more  long-lasting  approach 
and  identify  ecological  systems  that  demand  scrutiny.  We  must  identify  areas 
of  potential  concern  and  begin  studies  well  before  a  species  becomes  impacted. 
Increased  funding  is  not  only  necessary  but  mandated  by  the  seriousness  of 
the  financial  implications  to  be  imposed  with  a  piecemeal  approach.  In 
addition,  we  must  place  our  monetary  resources  into  long-term  studies  of  these 
species  for  the  hit-and-miss  short-term  marathon  studies  will  only  lead  us 
astray.  Many  species  live  in  excess  of  50  years.  To  think  that  we  can  adequately 
develop  a  survival  paradigm  based  on  two  summers  work  is  ludicrous. 

At  a  symposium  in  New  Orleans,  Louisiana  convened  to  addressed  the 
global  decline  in  amphibians,  it  was  repeatedly  pointed  out  that  reptiles  and 
birds  are  also  suffering  badly.  In  Texas  there  has  been  a  precipitous  decline  in 
many  vertebrate  populations,  especially  lizards,  in  the  last  15  years.  We  must 
look  on  these  declining  populations  as  sentinels;  measurers  of  the  life-quality 
of  our  globe.  The  Endangered  Species  problem  will  not  abate  in  the  future,  it 


93 


will  become  more  acute.  It  is  imperative  that  the  L5A  be  maintained  and  in 
some  cases  strengthened  through  additional  funding.  Annual  funding  for  the 
ISA  is  equivalent  to  two  miles  of  urban  interstate  highway.  This  is  insufficient 
when  one  considers  the  vastness  of  the  financial  implications  if  we  do  not  act 
prudently  and  efficiently. 

We  must  act  on  our  problems  instead  of  reacting  to  them.  An  ecosystem 
approach  ,  concentrating  on  large  geographic  blocks  where  there  is  expected 
to  be  a  large  number  of  challenged  species,  and  adequate  funding  to 
accomplish  the  foregoing  in  required  detail  are  needed  if  we  are  to  meet  our 
responsibilities  to  the  organisms  in  our  charge  and  the  people  of  this  State  and 
Nation. 
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TESTIMONY  OF  MELINDA  TAYLOR,  ATTORNEY 
HENRY,  LOWERRE  6  TAYLOR,  AUSTIN,  TEXAS 

BEFORE  THE  SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 


July  6,  1993 

Introduction 

Good  morning.   I  appreciate  the  opportunity  to  testify 
before  the  subcommittee  on  the  important  issues  associated  with 
implementing  and  reauthorizing  the  Endangered  Species  Act.   The 
focus  of  my  testimony  will  be  the  Endangered  Species  Act's  impact 
on  development,  particularly  in  the  Texas  Hill  Country  near 
Austin. 

I  am  an  environmental  lawyer  at  a  public  interest  law  firm 
in  Austin.   Our  firm,  Henry,  Lowerre  &  Taylor,  represents  local, 
state  and  national  environmental  groups  in  Texas  in  proceedings 
before  state  and  federal  environmental  agencies  and  in  state  and 
federal  courts.   We  frequently  represent  clients  in  cases 
involving  the  protection  of  endangered  species  and  their  habitat, 
as  well  as  other  environmental  issues.   For  example,  we  represent 
the  Sierra  Club  in  the  Edwards  Aquifer  litigation,  Sierra  Club  v. 
Babbitt .   Before  I  moved  back  to  Texas  in  1991,  I  was  the  deputy 
general  counsel  of  the  National  Audubon  Society  in  Washington, 
D.C. ,  where  I  worked  on  a  number  of  cases  involving  endangered 
species  on  Audubon's  behalf. 

The  subcommittee  is  to  be  commended  for  holding  this  field 
hearing  in  San  Marcos.   It  is  appropriate  to  hold  a  hearing  here 
on  the  edge  of  the  Texas  Hill  Country,  which  many  of  us  consider 
the  most  beautiful,  and  the  most  threatened,  ecosystem  in  Texas. 
It  is  also  appropriate  to  hold  this  hearing  here  because  the  Hill 
Country  is  the  locus  of  two  of  the  nation's  most  publicized 
endangered  species  debates:   the  issues  surrounding  the 
withdrawal  of  water  from  the  Edwards  Aquifer  (which  came  to  a 
head  in  Sierra  Club  v.  Babbitt)  and  the  ongoing  negotiations 
concerning  the  Balcones  Canyonlands  Conservation  Plan  (the 
"BCCP"),  the  proposed  habitat  conservation  plan  for  endangered 
species  in  the  Austin  area. 

In  my  testimony  today,  I  will  first  describe  the  threats 
that  the  Hill  Country  ecosystem  is  experiencing  from  development 
and  the  important  role  that  the  Endangered  Species  Act  has 
played,  and  continues  to  play,  to  protect  the  ecosystem.   During 
the  second  part  of  my  testimony,  I  will  highlight  several  of  the 
weaknesses  of  the  Act,  and  proffer  my  recommendations  for 
siirenghthening  it  and  improving  its  implementation. 
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Protecting  the  Hill  Country 

The  Texas  Hill  Country  is  an  18,000-plus  square  mile  area  in 
central  and  south-central  Texas  that  is  unique  in  the  world.   The 
Kill  Country  is  home  to  hundreds  of  plant  and  animal  species,  16 
of  which  have  been  listed  by  the  U.S.  Fish  and  Wildlife  Service 
as  threatened  or  endanqered.    The  Hill  Country  provides  the 
exclusive  nestinq  habitat  for  the  federally-listed  Golden- 
Cheeked  warbler.   In  addition  to  the  warbler,  endanqered  species 
found  in  the  Hill  Country  include  the  Black-Capped  vireo,  the 
Texas  Blind  salamander,  five  cave  invertebrates,  the  Concho  River 
snake,  and  three  plants. 

As  is  true  for  many  places  rich  in  natural  and  scenic 
resources,  much  of  the  Hill  Country's  ecosystem  is  under  sieqe  by 
construction  and  development.   Subdivision  after  subdivision  is 
creepinq  into  previously  undeveloped  areas.   The  resultinq  sprawl 
is  scarrinq  the  landscape  and  fraqmentinq  the  habitat  of  the 
species  that  are  found  here,  as  well  as  addinq  to  water  and  air 
pollution. 

The  stress  that  the  Hill  Country  ecosystem  is  experiencinq 
is  perhaps  most  evident  in  western  Travis  County  outside  Austin, 
where  numerous  new  larqe-scale  developments  have  been  initiated 
or  are  planned  in  the  heart  of  the  reqion's  endanqered  species' 
habitat.   Currently,  the  U.S.  Fish  and  Wildlife  Service  is 
reviewinq  10  applications  for  permits  to  build  in  Travis  County  - 
-  representinq  over  4500  acres,  an  area  larqer  than  3400  football 
fields  —  in  areas  that  are  known  habitat  for  endanqered  species. 
If  the  requested  permits  are  qranted,  the  result  will  be  a 
siqnificant  loss  of  habitat  and  further  f raqmentation  of  the 
habitat  that  remains.    Loss  of  habitat  is  the  primary  cause  of 
the  decline  of  all  of  the  Hill  Country's  listed  species. 

Compoundinq  the  problems  of  shrinkinq  and  fraqmented 
habitat,  the  pressure  to  build  in  the  hills  mounts  as  the  area's 
economy  rebounds.   The  pace  of  construction  of  new  homes  in 
Austin  is  acceleratinq.   Three  thousand  new  houses  have  been  sold 
so  far  this  year  in  the  city,  which  is  a  25  percent  increase  over 
last  year.   The  Austin  American  Statesman  reported  last  week  that 
at  least  5,800  new  houses  will  be  sold  by  the  end  of  the  year,  up 
from  4,615  houses  in  1992.   (6/28/93  "Housinq  Market  Tiqhtens; 
Prices  Up") 

In  the  face  of  development  pressure,  the  Endanqered  Species 
Act  provides  both  a  vital  safety  net  for  the  protection  of 
individual  species  and  a  comprehensive  planninq  device  for  the 
protection  of  entire  ecosystems.   As  a  safety  net,  the  Act 
requires  that  the  U.S.  Fish  and  Wildlife  Service  review  a 
proposed  development  if  the  development  "may  affect"  an 
endanqered  species.   The  Endanqered  Species  Act's  Section  7 
"consultation"  process  and  Section  10  "incidental  take"  permits 
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allow  the  Service  to  ensure  that  a  proposed  development  will  not 
jeopardize  the  continued  existence  of  a  listed  species  by 
authorizing  the  Service  to  impose  certain  conditions  on  the 
development,  or,  in  rare  cases,  by  prohibiting  the  development 
altogether. 

In  Texas,  the  federal  Endangered  Species  Act  is  the  only 
effective  safety  net  for  endangered  species  and  their  habitat. 
Historically,  the  state's  institutions  and  elected  officials  have 
not  met  the  challenges  of  protecting  the  natural  environment 
while  promoting  economic  growth.   Without  the  "stopgap"  that  the 
Act  provides,  there  would  be  no  legal  mechanism  available  to 
ensure  that  unbridled  development  does  not  result  in  the 
extinction  of  endangered  species  and  irreversible  alteration  of 
their  habitat. 

The  Act  has  not  been  used  to  halt  development  in  the  Texas 
Hill  Country,  however.   Since  1988  the  Service  has  engaged  in 
over  2,000  informal  consultations,  approximately  15  formal 
Section  7  consultations,  and  issued  one  Section  10  permit  for 
projects  in  Central  Texas.   There  are  approximately  6  Section  10 
applications  pending  currently.   The  Service  has  found  "jeopardy" 
only  once  for  a  project  proposed  in  the  Hill  Country,  but 
proposed  reasonable  and  prudent  alternatives  for  the  project  that 
allowed  it  to  go  forward.   To  date,  the  Act  has  not  been  used  to 
stop  a  single  development  in  the  Hill  Country. 

In  addition  to  providing  a  vital  safety  net  for  endangered 
species,  the  Act  is  an  important  planning  tool.   When  the  listing 
and  recovery  planning  processes  work  as  they  were  designed  to  in 
the  Act  and  its  implementing  regulations,  they  reveal  valuable 
information  about  the  species  that  can  be  used  to  plan 
comprehensively  and  prevent  harm  to  endangered  species,  while 
promoting  economic  growth  and  development. 

The  Act's  most  powerful  planning  tool  is  in  Section  10, 
which  provides  for  habitat  conservation  plans  ("HCP") .   The 
habitat  conservation  planning  process  is  designed  to  resolve 
endangered  species  conservation  and  development  conflicts 
creatively  and  flexibly.   When  employed  on  a  regional  basis,  it 
can  address  the  needs  of  several  endangered  or  threatened  species 
over  comparatively  large  parcels  of  land  with  multiple  land 
owners,  while  providing  relief  to  the  land  owners  from  potential 
liability  for  "taking"  listed  species.   Candidate  species  can  be 
included  in  HCPs,  as  well,  thereby  providing  the  Service  with  an 
important  mechanism  to  avert  listing  of  those  species  by 
promoting  their  recovery  before  they  reach  the  brink  of 
extinction  that  prompts  listing. 

For  the  last  five  years  negotiations  have  been  ongoing  with 
respect  to  the  Balcones  Canyonlands  Conservation  Plan,  the  HCP 
for  the  Austin  area  that  would  address  the  needs  of  the  Golden- 
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Cheeked  warbler,  the  Black-Capped  vireo,  and  other  species.   The 
BCCP  would  set  aside  at  least  29,000  acres  for  habitat,  and  allow 
development  in  the  remainder  of  the  area  covered  by  the  plan. 

Finalizing  the  BCCP  would  be  a  "win-win"  situation,  in  which 
the  land  owners  in  the  BCCP  who  opt  to  participate  in  the  plan 
would  be  able  to  develop  their  property  without  obtaining 
additional  approval  from  the  Fish  and  Wildlife  Service,  while 
contiguous,  valuable  habitat  for  the  species  in  the  preserves 
would  be  protected.   Owners  of  the  land  slated  for  the  preserve 
areas  would  be  compensated  for  their  land.   Though  most  of  the 
specifics  of  the  BCCP  have  been  agreed  to  by  the  interested 
parties,  there  remain  significant  points  to  resolve  in  the 
negotiations,  especially  with  respect  to  financing  the 
acquisition  of  land  and  managing  the  proposed  preserve  areas. 

Improving  the  Act  and  its  Implementation 

As  I  have  discussed  above,  the  Endangered  Species  Act  is  a 
powerful  tool  for  protecting  the  ecosystem  of  the  Texas  Hill 
Country.   The  BCCP  potentially  could  be  an  effective  mechanism 
for  protecting  the  needs  of  Travis  County's  endangered  species 
while  allowing  responsible  development.   The  Act  is  not  perfect, 
however,  and  there  are  a  number  of  issues  that  should  be 
addressed  by  Congress  during  reauthorization.   Following  are  my 
specific  recommendations  for  improving  the  Act  itself  and  the 
implementation  of  the  Act.   Most  of  my  recommendations  are 
included  in  H.R.  2043  and  S.  921,  which  are  currently  being 
debated  by  Congress. 

1.  Ecosystem  Protection.   Environmentalists  and  the 
development  community  alike  have  long  been  critical  of  the  Act 
because  it  addresses  problems  on  a  single  species  basis,  rather 
than  focusing  on  ecologically  dependent  species.   To  alleviate 
that  problem,  and  to  institute  a  proactive  approach  to  species 
protection,  the  Act  should  give  priority  to  the  listing  of 
"umbrella"  species,  the  listing  of  which  would  also  protect  other 
species  in  the  same  ecosystem  and  ward  off  the  need  to  list  those 
other  species.   In  addition,  the  Act  should  encourage  the 
development  of  multi-species  recovery  plans  for  restoring 
ecosystems. 

2.  Incentives  for  Early  Planning.   The  Act  should  include 
incentives  for  the  development  of  HCPs  as  early  as  possible. 
HCPs  are  the  most  promising  method  for  balancing  development  with 
the  conservation  needs  of  endangered  species.   Early  planning 
will  increase  the  flexibility  of  the  negotiating  process  and 
thereby  increase  the  chance  of  successful  conservation.   A 
funding  mechanism  that  could  be  used  by  local  communities  to 
begin  the  biological  studies  that  form  the  basis  of  the  plan  and 
to  carry  out  the  other,  preliminary  planning  tasks  would  be  a 
useful  incentive.   In  addition,  incentives  for  private  landowners 
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to  promote  compliance  with  the  Act  would  be  very  helpful. 
To  encourage  HCPs,  it  is  essential  that  the  federal 
government  exhibit  the  will  and  the  ability  to  enforce  the 
Endangered  Species  Act  against  violators.   The  government  must 
demonstrate  to  land  owners  that  there  are  significant  penalties 
for  violating  the  Act,  and  thereby  show  that  there  is  an 
incentive  to  have  one's  activities  covered  by  a  regional  HCP. 
The  need  for  vigorous  enforcement  is  evident  in  Austin  now,  as 
several  land  owners  have  engaged  in  clearing  on  tracts  that 
contain  Golden-Cheeked  warbler  habitat.   It  is  critical  that  the 
Service  prosecutes  the  individuals  whose  activities  have  resulted 
in  "takings"  of  the  warbler,  in  order  to  encourage  land  owners  to 
cooperate  with  the  regional  BCCP  effort. 

3.  Emergency  Enforcement.   The  Act  should  authorize 
emergency  enforcement  against  violators  by  citizens,  without 
waiting  through  the  60-day  "notice"  period. 

4.  Increased  Funding.   Authorized  appropriations  for 
implementation  of  the  Act  should  be  increased.   The  Fish  and 
Wildlife  Service's  annual  appropriation  to  administer  the  Act  is 
approximately  the  same  as  the  average  cost  of  building  one  mile 
of  urban  interstate  (approximately  $39  million) .   The  Service 
desperately  needs  more  staff  to  perform  the  myriad  tasks 
associated  with  implementing  the  Act. 

5.  Section  7  Improvements.   The  interagency  consultation 
provisions  of  Section  7  of  the  Act  should  be  strengthened. 
Currently  there  exist  significant  discrepancies  between  Section 
10  (applicable  to  private  applicants)  and  Section  7  (which 
applies  to  federal  permittees) .   First,  under  Section  7  there  is 
no  duty  to  mitigate  the  incidental  taking  of  listed  species 
associated  with  Section  7  actions.   Conseguently ,  the  Service 
regularly  authorizes  incidental  takes  of  individual  endangered 
species  associated  with  federal  actions  without  any  compensating 
mitigation. 

Second,  the  Section  7  regulations  constrain  the  Service  in 
the  conditions  it  can  propose  to  minimize  incidental  take  for 
federal  projects.   The  Service  may  not  recommend  conditions  that 
would  significantly  alter  the  proposed  project  covered  by  the 
federal  permit. 

Finally,  even  those  conditions  imposed  by  the  Service  to 
minimize  incidental  take  are  not  binding  on  the  permittee.   If 
the  conditions  are  violated,  the  Service  must  establish  both  that 
the  condition  was  violated  and  that  a  taking  occurred  as  a 
consequence  in  order  to  prosecute  a  violator.   That  a  taking 
occurred  is  often  virtually  impossible  to  prove  absent  a  "dead 
body"  (or  dead  bird) . 

These  problems  with  the  Section  7  consultation  mechanism 
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should  be  corrected,  to  ensure  that  there  is  not  a  skewed 
incentive  to  proceed  under  Section  7,  rather  than  Section  10  of 
the  Act.  '  The  loopholes  of  Section  7  should  be  closed  in  order  to 
encourage  the  promulgation  of  regional  habitat  conservation 
plans. 

Conclusion 

I  appreciate  the  opportunity  to  present  my  views  about  the 
Endangered  Species  Act.   I  would  be  glad  to  answer  any  questions 
you  have. 
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Thank  you  Mr.  Chairman  and  members  of  the  subcommittee  for 
providing  this  opportunity  to  express  the  views  of  the  Texas  Shrimp 
Association  on  the  implementation  of  the  Endangered  Species  Act  in 
Texas . 

I  am  Wilma  Anderson,  Executive  Director  of  the  Texas  Shrimp 
Association  (TSA)  and  the  Gulf  Shrimp  Research  &  Development 
Foundation  (GSRDF) .  I  serve  as  the  Texas  Trustee  on  the  Gulf  & 
South  Atlantic  Fisheries  Development  Foundation  (GSAFDF) .  Also,  I 
am  an  owner  of  shrimp  trawlers  that  operate  in  the  Gulf  of  Mexico. 

Association  Backgrounds: 

TSA  is  a  non-profit  association  representing  a  majority  of  the 
Texas  offshore  shrimp  trawlers  and  a  significant  number  of  trawlers 
from  the  other  Gulf  states.  TSA  is  also  a  steward  of  record  of  the 
habitat  of  the  annual  crop  of  the  harvested  species'  of  shrimp  in 
the  Gulf  of  Mexico.  The  GSRDF  is  a  non-profit  foundation  involved 
in  various  Gulf  of  Mexico  research  and  observer  programs:  the 
latest  involving  educational  projects,  marine  debris,  shrimp  trawl 
bycatch  research,  TED's  and  BRD's  gear  workshops  and  seafood 
inspection  and  marketing.  The  G&SAFDF  is  affiliated  with  the  same 
type  research  and  educational  programs,  as  the  GSRDF,  but  entails 
the  Gulf  and  South  Atlantic. 

Shrimp  Fishery  Encounters  the  Endangered  Species  Act: 

The  shrimp  fishery  was  the  first  major  extractive  industry  to 
take  the  brunt  of  the  Endangered  Species  Act  by  the  available  use 
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of  the  liberal  term  "best  scientific  data  available."  The  fishery 
opposed  and  rejected  the  unsubstantiated  extrapolated  numbers  of 
sea  turtle  capture  and  mortality  purported  to  relate  to  the  fishery 
from  the  use  of  best  scientific  data  available  method,  mandatory 
regulations  were  then  imposed  on  the  fishery  from  Texas  to  North 
Carolina  excluding  the  North  Atlantic  States  eventhough  sea  turtles 
were  documented  within  those  waters,  and  by  the  socio-economic 
impact  exclusion  within  the  Act,  resulted  in  a:  regulatory  taking 
of  income  with  no  recourse  to  the  historical,  native,  artisan 
fishermen. 

The  fishery  entered  the  Courts:  Sought  an  injunction  against 
the  mandatory  regulations,  injunction  granted,  but  lost  in  the 
Appeals  Court,  filed  suit  in  Federal  Court  for  regulatory  taking  of 
income,  this  was  denied  by  the  Court.  The  National  Marine  Fisheries 
Service  stated,  insignificant  shrimp  loss,  and  that  their  fishery 
computer  model  indicated  .007%  shrimp  loss  from  the  use  of  TED's. 
The  only  problem  is  the  fishery  computer  model  does  not  pull  trawls 
in  the  Gulf  of  Mexico  and  the  fishery  continues  to  incur  a  loss  in 
yearly  gross  revenue  of  $30,000  -  $35,000  of  which  $10,000  of  the 
gross  revenue  loss  is  to  individual  fishermen  income. 

The  fishery  soon  learned,  you  can  not  fight  a  federal  law  in 
a  federal  court  before  an  appointed  federal  judge,  therefore 
legislative  amendments  became  a  mandate  for  the  fishery  at  the 
federal  level. 

The  fishery  pursued  and  obtained  a  congressional  amendment  to 
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the  Endangered  Species  Act  for  an  independent  review  of  supporting 
documents  of  the  Mandatory  TED  Regulations.  This  independent  study 
was  directed  to  the  National  Academy  of  Science  via  the  National 
Marine  Fisheries  Service.  No  fishery  representative  was  appointed 
to  the  panel,  and  the  majority  of  panel  members  appointed  to  review 
the  data,  reviewed  their  own  reports.  Industry  attempted  on 
several  occasions  to  employ  marine  biologists  with  sea  turtle 
research  experience  background,  the  response  was  always  the  same, 
we  sympathize  with  the  industry  in  the  situation  you  have  been 
placed  in  and  do  not  concur  with  the  regulations,  but  to  undertake 
this  project  would  result  in  annihilation  by  the  environmental  and 
scientific  communities  and  project  grant  funding  would  cease.  The 
fishery  stood  alone  and  incurred  the  National  Academy  of  Science 
review  results:  The  report  escalated  over  and  above  the  original 
reports  of  capture  and  mortality,  that  the  shrimp  fishery  had  the 
potential  to  capture  and  kill  56,000  turtles,  this  mandated  more 
stringent  revisions  to  the  TED  Regulations. 

To  date,  no  one  has  found  those  projected  56,000  turtles  in 
strandings  upon  the  shoreline  or  in  the  shrimp  trawls,  which  is 
verified  by  the  following:  A  summary  of  the  Fiscal  Year  1991, 
U.  S.  Commerce  Department,  Enforcement  Annual  Report  for  the 
Southeast  Division,  and  quoting  from  the  report  pertaining  to  the 
TED  Regulations:  "Enforcement  of  these  regulations  has  been  the 
greatest  enforcement  challenge  in  the  history  of  the  Southeast 
Program. "  This  report  covers  only  1990  and  1991  of  the  TED 
regulations  and  cites  18,277  enforcement  manhours,  filing  of  451 


104 


-4- 
TED  violations  cases  and  seizure  of  319  shrimp  trawls.  This  covers 
only  the  enforcement  area  and  does  not  include  the  economic  loss  to 
the  shrimp  fishery  in  fishing  gear,  fines  and  revenue,  nor  the  cost 
to  the  U.  S.  taxpayers  for  the  Coast  Guard  personnel  and  cutters 
and  the  National  Marine  Fisheries  Service  personnel.  After  all  the 
enforcement  expenditures  and  the  expense  to  the  shrimp  fishery, 
revealed  one  (1)  documented  fishing  vessel  violation  in  U.S. 
waters,  there  was  one  (1)  Kemp's  Ridley  sea  turtle,  that  was  alive 
and  tied  to  the  stern  of  a  vessel,  which  was  released  in  the  wild. 
The  fishery  stands  in  amazement  as  to  the  rationale  and 
justification  that  this  is  a  cost-effective  conservation  regulation 
for  one  (1)  documented  turtle,  while  stagnating  the  Gulf  of  Mexico 
Shrimp  Fishery.  The  fishery  has  never  contended  that  it  does  not 
incidentally  capture  turtles  in  shrimp  trawls,  we  do,  but  minimal 
in  numbers.  Industry  volunteer  to  assist  in  funding  the  Galveston 
Headstart  Program  as  a  conservation  mitigation  measure,  industry 
was  denied.  Yet,  all  other  user  groups  of  the  Gulf  are  allowed 
mitigation  and  Section  7  allowance  for  level  of  take. 

Shrimp  Fishery  Position  for  Change  to  Endangered  Species  Act: 

Mr.  Chairman  and  members  of  this  subcommittee,  I  would  like  to 
express  our  concern  in  this  latest  event  affecting  the  timber 
industry  and  sincerely  hope  amendments  can  be  made  in  the 
Endangered  Species  Act  in  time  to  assist  that  industry  before  total 
devastation.  We  know  what  their  future  will  entail,  we  have  been 
there,  we  have  experienced  the  loss  of  income,  livelihoods,  stress 
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and  division  amongst  the  families,  the  future  effects  on  the  family 
lifestyle  and  the  disruption  for  the  children  and  their  education. 

It  is  a  shame,  that  the  extractive  industries,  the  true 
environmentalists,  that  are  the  balancing  sector  for  specie  and 
humanity  coexistence  dependency  must  now  demand  legislative  changes 
to  the  Endangered  Species  Act,  an  excellent  act  for  its  original 
intent.  For  the  Act  to  be  left  in  its  present  form,  allows  the 
"coercive  Utopians"  shield  to  remain  in  place  for  abuse  and 
decimation  against  the  extractive  industries. 

Therefore,  Mr.  Chairman  and  members  of  this  subcommittee, 
Texas  Shrimp  Association  totally  supports  H.R.  1490  amendments  to 
the  Endangered  Species  Act  introduced  by  Representative  Tauzin  and 
Co-sponsors . 

Thank  you  Mr.  Chairman  and  members  of  the  subcommittee,  I 
would  be  happy  to  answer  any  questions. 
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Comments  on 


IMPLEMENTATION  OF  THE  ENDANGERED  SPECIES  ACT  IN  TEXAS 


Presented  Tuesday,  July  6, 1993 
San  Marcos,  Texas 


To 

SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

U.S.  HOUSE  OF  REPRESENTATIVES 


By  Chaunce  Thompson 

Second  Vice  President 

TEXAS  AND  SOUTHWESTERN  CATTLE  RAISERS  ASSOCIATION 


Texas  and  Southwestern  Cattle  Raisers  Association,  a  116-year-old  live- 
stock trade  organization,  represents  approximately  15,600  working  cattle 
producers  who  own  or  control  millions  of  cattle  on  millions  of  acres  of  agri- 
cultural production  primarily  in  Texas  and  Oklahoma.  TSCRA  can  be  con- 
tacted directly  at  1301 W.  Seventh  Street,  Fort  Worth,  Texas  76102-2660  or 
phone  (817)  332-7064  and  (817)  332-5446  (Fax). 
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My  name  is  Chaunce  Thompson.  I  am  a  cow-calf  rancher  from  Stephens  County, 
Texas.  Currently,  I  serve  as  Second  Vice  President  of  the  Texas  and  Southwestern 
Cattle  Raisers  Association.  T-S-C-R-A  is  a  livestock  organization  representing 
approximately  fifteen  thousand,  six-hundred  cattle  producers  in  Texas  and  Oklahoma. 

Also,  I  am  vice  chairman  of  the  Private  Lands  and  Environment  Committee  of  the 
National  Cattlemen's  Association,  which  represents  two-hundred,  thirty  thousand 
cattlemen  nationwide. 

We  appreciate  very  much  the  opportunity  to  testify  on  the  Endangered  Species  Act 
before  this  subcommittee.  We  also  appreciate  you,  Congressman  Laughlin,  for 
requesting  that  this  field  hearing  be  held  in  Texas. 

We  respectfully  request  that  our  comments  here  today  be  made  part  of  the 
permanent  record  of  these  proceedings. 

Let  me  begin  by  saying  our  organizations  believe  in  protecting  species.  However, 
we  also  believe  there  are  limit6  to  which  protection  can  be  carried.  (Example:  The 
Edwards  Aquifer  situation.) 

The  current  endangered  species  law  is  broken  and  needs  significant  amendments 
to  bring  into  balance  species  preservation  and  the  economic  needs  of  our  citizens. 

First  of  all,  the  scientific  requirements  for  listing  must  be  strengthened  with 
decisions  based  on  sound  biology,  full  field  testing,  and  peer  review. 

As  an  example  of  why  this  is  absolutely  necessary,  I  would  mention  the  Concho 
Water  Snake,  which  held  up  construction  of  Stacy  Dam  on  the  Colorado  River  of  Texas 
for  years.  It  is  continuing  to  cost  taxpayers  thousands  and  thousands  of  dollars  to 
arrange  for  its  survival  yet  substantial  proof  has  been  presented  in  recent  years  that 
shows  the  Concho  Water  Snake  was  not  endangered  at  all. 

Secondly,  the  new  Act  must  provide  significance  to  the  recovery  planning  process. 
Recovery  plans  must  incorporate  economic  impacts,  biological  significance,  optional 
goals,  socioeconomic  impacts,  clear  delisting  criteria,  and  public  hearings  in  the 
affected  counties. 

Simpler,  less  costly  consultation  procedures  with  incentives  for  compliance  by 
private  landowners  are  needed.  These  procedures  must  insure  that  compliance 
requirements  for  private  landowners  be  no  more  burdensome,  time-consuming  or  costly 
than  those  applicable  to  federal  agencies. 

The  Act  must  recognize  impacts  on  private  property  and  provide  compensation  for 
major  takings  of  property.  Private  property  rights  are  clearly  guaranteed  by  the  Fifth 
Amendment  of  the  U.S.  Constitution.  Our  individual  property  rights  must  not  be 
subverted  by  land-use  legislation  passed  in  the  name  of  the  common  good  of  all 
Americans. 

We  need  to  honestly  ask  ourselves  if  the  fisting  of  the  San  Marcos  salamander, 
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the  San  Marcos  darter,  the  fountain  darter,  the  black-capped  vireo,  the  golden-cheeked 
warbler,  the  red-cockaded  woodpecker — to  name  a  few — was  to  protect  the  species  from 
genuine  harm  or  for  more  devious  reasons. 

I  cannot  emphasize  too  strongly  that  the  private  property  owner  can  and  always 
has  done  a  better  job  of  properly  caring  for  his  land  than  the  government  ever  can. 

We  must  stop  allowing  the  Endangered  Species  Act  to  become  a  ploy  by  so-called 
environmentalists  to  regulate  the  use  of  private  land  in  the  name  of  protection  of 
supposedly  endangered  species.  This  all  too  frequent  abuse  of  the  law  cannot  and 
should  not  continue. 

Endangered  species  preservation  must  become  a  partnership  of  the  private 
landowner  with  government  providing  technical  and  financial  help.  It  is  time  to  end 
the  "us  versus  them"  gridlock  over  endangered  species. 

For  these  reasons,  the  Texas  and  Southwestern  Cattle  Raisers  Association  and  the 
National  Cattlemen's  Association  support  H.R.  1490,  by  Representatives  Tauzin, 
Fields  and  yourself  (Laughlin).  We  believe  H.R.  1490  is  the  best  vehicle  to  bring  about 
a  reasonable,  workable  endangered  species  program  that  all  Americans  can  accept.  We 
also  believe  that  H.R.  1490,  as  written,  will  not  cause  economic  ruin  for  private 
citizens. 

However  the  Congress  chooses  to  rewrite  the  Endangered  Species  Act,  we  urge 
your  subcommittee  to  maintain  strong,  active  oversight  during  the  period  when 
implementing  regulations  are  written.  We  ask  that  you  make  certain  that  those 
regulations  are  fair  and  stay  within  the  intent  of  Congress. 

Again,  thank  you  for  the  opportunity  to  share  with  you  the  opinions  of  Texas  and 
Southwestern  and  the  National  Cattlemen's  Association  on  the  Endangered  Species 
Act. 
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TESTIMONY  OF  HAL  IRBY,  JULY  6,  1993 


7«ai  Ckafit £t  of  <JL  <WiCJCife  Society 
<zf\£ioLuti.on  on  bne.  c^naanqezea.  <~)ip.E.clE.i.  crrct 


RESOLUTION 

WHEREAS  the  purpose  of  the  Endangered  Species  Act  includes  "to  provide  a  means  whereby  the  ecosystem 
upon  which  endangered  species  and  threatened  species  depend  may  be  conserved...,' 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  supports  the  purpose  of 
the  Act,  and 

WHEREAS  the  basis  for  listing  determinations  under  the  Act  are  to  be  based  on  the  "best  scientific  and 
commercial  data  available,"  and 

WHEREAS  "best  scientific  and  commercial  data  available"  is  not  defined,  and 

WHEREAS  the  amount  of  information  available  may  not  be  sufficient  to  make  an  appropriate  decision, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that  the 
Act  require  the  Fish  and  Wildlife  Service  in  conjunction  with  the  National  Academy  of  Sciences  defme  by 
regulation  the  term  "best  scientific  and  commercial  information";  and  include  some  minimum  standard,  and 

WHEREAS  the  time  provided  to  malte  a  decision  on  whether  or  not  a  petitioned  action  to  add  a  species  to 
or  remove  a  species  from  the  list  is  warranted  is  one  year,  and 

WHEREAS  this  amount  of  time  is  frequently  not  sufficient  to  complete  an  adequate  status  review  for 
making  such  a  decision, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that  the 
amount  of  time  for  conducting  this  status  review  be  extended,  and 

WHEREAS  listing  of  species  and  associated  regulation  are  costly  and  time  consuming,  and 

WHEREAS  there  is  a  large  number  of  candidate  species  for  listing, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that 
provisions  be  included  in  the  Endangered  Species  Act  to  encourage  proactive  conservation  of  candidate 
species  to  reduce  and  alleviate  the  threats  to  them  so  as  to  prevent  the  need  for  listing  these  species,  and 

WHEREAS  the  time  from  listing  to  completion  of  a  recovery  plan  is  often  excessive,  and 

WHEREAS  conservation  of  wildlife  habitat  on  private  land  is  necessary  for  effective  conservation  of  many 
species,  and 
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WHEREAS  effective  conservation  on  privately-owned  lands  is  exceedingly  complex  and  burdensome  under 
Section  10  of  the  Endangered  Species  Act,  and 

WHEREAS  Section  10a  permits  arc  frequently  difficult  and  time  consuming  to  obtain, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  supports  modification  of 
the  Endangered  Species  Act  to  provide  for  a  cooperative  program  with  private  landowners  that  allows 
flexibility  to  manage  land  in  such  a  way  as  to  maintain  the  listed  species  while  allowing  some  incidental  take 
where  that  lake  will  not  adversely  affect  the  species'  potential  for  recovery,  and 

BE  IT  FURTHER  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  supports  a  voluntary  habitat 
reserve  program  be  developed  which  may  serve  as  a  mitigation  base  for  private  landowners  or  communities 
under  Section  10,  and 

WHEREAS  endangered  species  recovery  plans  can  have  significant  potential  to  affect  local  economics  and 
land  management, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that 
provisions  be  incorporated  in  the  Endangered  Species  Act  to  provide  recovery  plans  in  a  more  timely 
manner,  and  that  public  notice  and  review  include  local  input  from  areas  affected  by  recovery  plans,  and 

WHEREAS  there  is  much  confusion  about  the  meaning,  implications,  and  effects  of  "take"  and  designated 
"Critical  Habitat",  particularly  on  private  property,  and 

WHEREAS  the  process  of  designating  critical  habitat  is  extremely  cumbersome  and  ineffective  for  certain 
species,  and 

WHEREAS  the  scope  of  "take"  has  seemingly  been  extended  beyond  the  original  statutory  intent  of  the  Act, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that  a 
clearer  definition  and  purpose  for  "Designated  Critical  Habitat"  and  "take"  be  included  in  the  Act,  and 

WHEREAS  the  conservation  of  threatened  and  endangered  species  provides  benefits  to  the  general  public, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  supports  incentives  or 
compensation  to  assist  landowners  with  conserving  this  public  good,  and 

WHEREAS  education  of  the  general  public  about  threatened  and  endangered  species,  the  importance  of 
biodiversity,  and  how  to  maintain  healthy  ecosystems  is  not  an  integral  part  of  the  Endangered  Species  Act, 
and 

WHEREAS  there  is  a  lack  of  understanding  about  various  provisions  of  the  Endangered  Species  Act  among 
the  general  public, 

THEREFORE,  BE  IT  RESOLVED  that  the  Texas  Chapter  of  The  Wildlife  Society  recommends  that  the 
mechanisms  for  public  education  be  included  in  the  revision  of  the  Endangered  Species  Act. 


Ill 


STATEMENT  BY  MR   S.M.  TRUE.  JR. 

BEFORE  THE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 

JULY  6,  1993 

SAN  MARCOS.  TEXAS 

Mr.  Chairman  and  Congressman  Fields,  my  name  is  S.  M.  True.  I  am  president  of  the  Texas  Farm 
Bureau.  I  farm  near  Plainview.  Texas,  raising  grain,  cotton  and  cattle.  We  appreciate  your  holding  these 
hearings  regarding  the  reauthorization  of  the  Endangered  Species  Act.  Our  organization  has  3  major  concerns 
about  the  current  ESA  and  regulatory  requirements.    I  will  briefly  discuss  each  for  the  committee. 

1 )  We  are  very  concerned  about  the  lack  of  scientific  evidence  required  for  the  listing  of  a  species  and 
the  review  process  which  may  accompany  a  request  for  listing.  We  believe  that  many  species,  are  listed 
without  adequate,  accurate  information.  The  discovery  of  new  snail  darter  populations  after  halting  the  Teleco 
Dam  is  an  example.  Closer  to  home,  we  believe  that  the  fountain  darter  located  in  the  San  Marcos  River  very 
near  this  property  is  not  really  endangered.  It  exists  in  huge  numbers  not  only  here  but  in  the  Comal  River  in 
New  Braunfels.  It  is  easily  maintained  and  reproduced  under  controlled  conditions.  Clearly,  the  fountain  darter 
is  not  in  danger  of  extinction.  Incidentally,  the  population  at  New  Braunfels  was  introduced.  It  is  our  argument 
that  this  population  should  be  listed  as  an  experimental  population.  That  would  allow  us  to  preserve  the  species 
without  heavy-handed  federal  involvement  which  needlessly  sacrifices  vital  human  interests  and  the  regional 
economy  to  preserve  an  artificial  population.  Although  this  is  only  one  example,  we  are  aware  of  other  similar 
instances. 

2)  We  are  also  concerned  about  the  lack  of  private  property  rights  language  in  the  current  Act.  Courts 
have  ruled  that,  essentially,  a  complete  "taking"  is  required  before  a  landowner  is  compensated  for  the  loss  of 
his  or  her  property.  While  I  am  not  from  this  area  of  the  state,  there  are  many  in  this  room  today  who  have 
had  their  property  devalued  or,  in  effect,  confiscated  by  the  requirements  of  the  current  Endangered  Species  Act. 
Hopefully,  any  reauthorization  of  the  ESA  will  contain  the  "takings"  provisions  in  H.R.  1490  by  Mr.  Tauzin 

d  Mr.  Fields,  recognizing  that  Mr.  Laughlin  is  also  an  original  co-sponsor.  The  reauthorization  must  spell 
out  requirements  of  federal  agencies  when  an_y_  "taking"  of  property  occurs.  In  addition,  the  current  Act  offers 
no  incentives  for  producers  or  landowners  to  comply  with  the  Act.  The  incentives  contained  in  H.R.  1490  could 
contribute  significantly  in  protection  of  species  rather  than  their  destruction. 

3)  Finally  Mr.  Chairman,  our  organization  is  very  concerned  about  attempts  to  increase,  by  several 
thousand,  the  number  of  species  covered  by  the  ESA.  By  the  Fish  and  Wildlife  Servicers  own  estimates,  only 
a  handful  of  species  have  ever  regained  sufficient  numbers  to  be  removed  from  the  listing.  Here  in  Texas, 
adding  hundreds  of  species  to  the  list  will  only  complicate  the  current  process.  There  is  a  clear  indication  that 
additional  scientific  evidence  is  needed  to  accurately  determine  species  numbers  before  taking  action. 

Mr.  Chairman,  farmers  and  ranchers  will  contribute  their  fair  share  to  ensure  the  continued  existence  of 
both  plant  and  animal  species.  There  must,  however,  be  a  balance  between  plants,  animals,  and  humans. 
Fairness  demands  that  those  of  us  who  own  our  property  must  be  compensated  for  any  restrictions  of  usage. 
If  society  benefits  from  saving  these  species,  then  society  should  bear  the  cost. 

As  president  of  a  statewide  agricultural  organization,  I  would  be  remiss  if  I  failed  to  mention  the  recent 
Edwards  Aquifer  debate  and  resulting  state  legislation.  Farmers  and  ranchers  over  the  Edwards  Aquifer  lost 
a  property  right  in  the  last  session  of  the  Texas  legislature.  In  my  opinion,  this  right  was  lost  primarily  because 
of  the  threatened  enforcement  provisions  of  the  current  ESA.  While  one  might  argue  that  this  was  a  necessary 
action,  and  only  limited  a  property  right,  we  must  also  recognize  that  these  producers  lost  a  tremendously 
important  resource  to  their  livelihood.  These  producers  have  made  management  plans  and  financial 
commitments  based  on  their  right  to  use  the  water  under  their  land.   It  is  clear,  they  lost  a  portion  of  that  right. 

I  appreciate  the  opportunity  to  appear  today  on  behalf  of  the  fanners  and  ranchers  of  the  state  of  Texas. 
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U.S.  House  of  Representatives 
Subcommittee  on  Environment  and  Natural  Resources 
Room  1334,  Longworth  House  Office  Building 
Washington,  DC.  20515-6230 


Testimony  of  Ted  L.  Eubanks  Jr.  on  the 
Reauthorization  of  the  Endangered  Species  Act 

July  6,  1993 

Let  me  begin  by  expressing  my  appreciation  for  the  invitation  by  the  Subcommittee  to 
address  this  issue  of  the  reauthorization  of  the  Endangered  Species  Act  (ESA).  I  bring  to  this 
discussion,  I  believe,  the  relatively  unique  perspective  of  being  a  private  business  owner  rather 
than  an  employee  of  a  natural  resource  agency,  an  academic  institution,  or  an  environmental 
advocacy  group.  My  firsthand  experience  with  the  ESA  is  primarily  derived  from  having  been 
asked  by  the  U.S.  Fish  and  Wildlife  Service  to  be  involved  as  a  member  of  both  endangered 
species  recovery  teams  and  advisory  groups.  Through  these  specific  long-term  affairs,  and  the 
countless  other  instances  when  1  have  been  asked  by  various  agencies  and  individuals  to  consult 
on  specific  endangered  species  matters,  I  have  scrutinized  the  inner  workings,  the  underbelly, 
of  the  Act. 
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I  have  experienced  the  daunting  challenge  of  participating  in  the  development  of  recovery 
plans  for  species  whose  survival  dangles  in  the  balance.  I  have  felt  the  frustration  and,  at  times, 
the  futility  of  seeing  a  species  continue  to  slip  away  while  the  best  plans  are  thwarted  by  a 
tedious  and  unyielding  bureaucracy.  And,  as  a  businessman  whose  livelihood  is  derived  from  the 
highly  regulated  transportation  industry,  I  have  empathized  with  those  individuals  whose 
economic  well-being  might  be  impacted  by  my  recommendations.  Rather  than  dwelling  upon  the 
philosophical  or  ethical  underpinnings  of  the  original  Act  or  its  proposed  successors,  a  task  I  will 
leave  to  more  eloquent  and  articulate  speakers,  I  will  concentrate  my  brief  comments  upon  the 
practical  means  and  methods  of  implementing  any  ESA.  My  interest  in  the  Act,  if  I  may  rely  on 
a  traditiona]  Texas  colloquialism  to  express  my  sentiment,  is  "where  the  rubber  meets  the  road. " 

The  intent  of  the  original  Act,  and  its  essential  role  as  one  of  our  nation's  most 
progressive  conservation  laws,  are  without  question.  The  populations  of  most  of  the  78  species 
first  listed  in  1967  are  stable  or  increasing,  with  only  three  sliding  into  extinction.  The  Brown 
Pelican,  Whooping  Crane,  Southern  Bald  Eagle  and  American  Alligator  are  all  success  stories 
directly  attributable  to  the  ESA.  The  potency  of  the  ESA,  reflected  in  its  ability  to  focus  financial 
and  human  resources  on  single  species  crises,  may  also  be  viewed  as  a  deficiency.  The  value  of 
any  single  species  can  only  be  measured  in  the  context  of  the  biological  community  within  which 
it  coexists.  By  limiting  our  attention  to  one  single  species,  we  permit  the  continued  degradation 
and  decline  in  the  very  ecosystem  upon  which  any  recovery  strategy  must  be  grounded. 

Therefore  I  support  the  sentiment  and  intent  of  HR  2043  to  place  a  priority  on  listing 
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species  whose  "conservation  ...is  most  likely  to  reduce  the  need  to  list  other  species  dependent 
upon  the  same  ecosystem. "  For  example,  the  Piping  Plover,  an  endangered  species  which  winters 
in  Texas,  is  dependent  upon  Gulf  coastal  wetlands,  particularly  intertidal  flats,  for  its 
nonbreeding  season  survival.  The  Reddish  Egret  and  the  Snowy  Plover  are  two  candidate  species 
who  inhabit  these  same  Texas  wetlands.  By  stressing  the  protection  and  enhancement  of  this 
particular  ecosystem,  we  not  only  preserve  habitat  for  the  Piping  Plover  but  we  potentially  avoid 
the  need  to  list  two  additional  species  as  well.  The  emphasis  of  the  ESA  must  shift  from  single 
species  protection  to  the  preservation  of  biological  communities  or  ecosystems. 

In  effecting  this  protection,  a  revised  ESA  should  stress  the  proactive  identification  of 
biological  communities  in  distress.  In  this  sense,  one  may  view  an  endangered  species  as  a  red 
flag  or  warning  signal  for  a  much  larger  assemblage  of  threatened  or  potentially  threatened 
species.  Early  detection  and  remediation  is  a  far  more  efficient  and  cost-effective  means  of 
endangered  species  management  than  the  present  emergency  room  or  "triage"  system.  Aggressive 
federal  and  state  land  management,  incentives  for  private  landowners,  and  expanded  identification 
and  acquisition  of  critical  habitats  are  all  means  by  which  species  can  be  prevented  from 
dwindling  to  the  point  where  monumental  intervention  and  expense  are  required. 

The  emphasis  of  the  respective  recovery  teams  and  plans  should  be  on  the  recovery  of 
biological  communities.  The  charge  for  multi-species  recovery  teams  and  plans  should  be  to 
address  the  requirements  of  all  listed  and  candidate  species  within  a  particular  ecosystem.  As  one 
of  the  few  "civilians"  who  has  served  on  a  recovery  team,  I  support  the  sentiment  expressed  in 
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HR  1490  to  restructure  recovery  teams  to  include  experts  other  than  agency  personnel  and 

academicians.  The  social,  cultural,  economic,  and  environmental  impacts  related  to  any  recovery 
plan  are  best  assessed  and  resolved  in  the  developmental  phase.  The  intimate  interchange  that 
face-to-face  contact  and  conflict  promotes  within  a  recovery  team  cannot  be  duplicated  in  a 
public  hearing  forum.  1  urge  bolstering  the  role  of  the  recovery  teams  and  bestowing  upon 
recovery  plans  a  greater  validity  and  legality.  In  my  position  as  a  recovery  team  member,  1  have 
been  reminded  on  numerous  occasions  that  mine  is  only  an  advisory  role,  that  the  agency  has  the 
prerogative  to  ignore  the  team's  recommendations  if  it  so  chooses.  The  initial  development  of 
the  recovery  plan  is  the  moment  when  all  interests  -  complementary  or  competing  -  should  be 
considered  and  heard.  Once  a  recovery  plan  is  completed,  the  emphasis  of  the  U.S.  Fish  and 
Wildlife  Service  should  be  upon  timely  implementation. 

Finally,  I  would  like  to  address  the  role  of  the  private  sector  in  developing  environmental 
solutions.  I  will  refer  the  subcommittee  to  an  editorial  published  in  the  Houston  Chronicle  on  this 
past  Earth  Day  that  I  have  included  with  my  written  testimony.  In  this  article  I  expressed  my 
belief  that  "the  increasing  global  interest  in  and  concern  over  the  environment  should  be  viewed 
by  businessmen  as  an  economic  opportunity,  not  a  special  interest  threat."  Certainly  the  private 
sector  has  the  resources  and  expertise  to  contribute  to  our  efforts  to  preserve  endangered  species 
and  ecosystems,  yet  nowhere  in  either  HR  1490  or  HR  2043  do  I  find  the  invitation  for  small 
businessmen,  other  than  private  landowners,  to  participate.  A  logical  source  of  funding  for  such 
participation  would  be  through  Section  6  -  the  most  impotent  and  improvident  section  in  the 
original  ESA.  In  my  experience,  Section  6  funding  is  simply  a  means  of  transferring  scarce 
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resources  from  an  ineffectual  federal  bureaucracy  to  an  ineffectual  state  bureaucracy.   I 

recommend  an  increase  in  Section  6  funds  provided  to  the  states,  with  the  stipulation  that  a 

significant  percentage  of  these  funds  be  directed  to  private-sector,  job-producing,  tax-paying 

enterprises. 

In  closing,  I  would  like  to  state  unequivocally  that  one  of  the  bedrocks  for  wildlife 
conservation  in  our  nation  is  a  dynamic  and  effective  ESA.  After  closely  reviewing  HR  1490  and 
HR  2043,  I  believe  that  the  provisions  and  language  in  the  Studds-Dingell-Saxton  bill  will  most 
effectively  shift  the  ESA  into  a  proactive  and  ecosystem  orientation.  The  Tauzin-Fields  bill's 
elimination  of  the  right  of  citizens  to  sue  against  any  but  federal  agency  violators  of  the  Act,  its 
requirement  for  "peer  review"  for  listings,  its  weakening  of  the  definition  of  "take",  and  its 
declaration  that  the  protection  of  an  endangered  species,  a  natural  and  national  resource,  can  be 
deemed  a  taking  of  private  property  under  the  Constitution  runs  counter  to  the  intent  of  the  Act 
and  would  impede  the  implementation  of  recovery  strategies.  However,  the  expressed  desire  of 
the  Tauzin-Fields  bill  to  expand  endangered  species  discussions  to  include  social,  cultural,  and 
economic  concerns  cannot  and  should  not  be  ignored.  No  environmental  issue  or  conflict  exists 
outside  of  the  social  and  economic  fabric  of  our  society.  I  therefore  support  the  adoption  of  HR 
2043,  with  the  provision  that  the  bill  better  allow  for  private  sector  input,  contribution,  and 
participation. 
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WRITTEN  TESTIMONY 

to  be  submitted 

for  the  Field  Hearings  in  Texas 

on  the  Endangered  Species  Act 


On  behalf  of  Texas  Agri-Women,  I  would  like  to  thank  the 
Congressional  Committee  for  this  opportunity  to  comment  on  the 
Endangered  Species  Act.   We  appreciate  the  fact  that  the  Committee  is 
holding  these  field  hearings.   We  feel  that  the  Endangered  Species 
Act  needs  to  be  reauthorized,  but  changed  to  at  least  consider,  if 
not  reflect,  the  views  of  the  people  it  so  greatly  Impacts. 

We  have  chapters  in  many  areas  in  Texas  and  the  effect  of  the 
Endangered  Species  Act  has  been  widespread. 

Uvalde  Chapter  -  Pumping  regulated  on  the  Edwards  Aquifer  which 
supplies  farms  and  the  City  of  San  Antonio  with  water  to  provide  a 
continual  spring  flow  to  protect  endangered  species. 

Rio  Grande  Valley  -  floodways  not  being  cleared  because  of 
habitat  for  endangered  species. 

Edwards  Plateau  -  Cannot  clear  trees  because  of  habitat  for 
endangered  bird. 

Travis  County  -  private  landowners  being  sued  for  clearing  under- 
brush because  it  is  the  habitat  of  endangered  bird. 
These  are  only  a  few  examples. 

Consequently,  there  are  several  items  we  would  like  to  see  addressed 
in  the  reauthorization  of  the  Endangered  Species  Act  <ESA). 
Listing  and  Critical  Habitat 

1.  Under  the  existing  law,  it  contains  no  data  requirements 
other  than  "best  scientific  and  commercial  data  available."   For  data 
used  as  basis  for  listing  or  for  critical  habitat,  it  should  be  field 
tested,  and  verifiable  science  by  a  broad  base. 

2.  The  Secretary  should  publish  notices  in  local  newspapers  of 
the  affected  area,  obtain  and  consider  public  comment  on  the 
collected  data  and  publish  the  results  plus  a  schedule  for  action. 

3.  The  current  law  contains  no  requirement  for  scientific  data 
quality  control.   We  would  like  to  have  blind  peer  review,  the  peer 
review  being  agreed  upon  by  agencies,  industry,  academia, 
environmental  groups  and  states  and  communities  impacted,  of  listing 
and  critical  habitat  designations  and  revisions  upon  request  by  a 
member  of  the  public. 

As  a  minimum,  the  National  Academy  of  Sciences  should  recommend 
outside  experts,  and  the  Secretary  appoint  three. 
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Recovery  Planning  Process 

1.  The  existing  act  needs  to  add  a  new  priority  for  the 
implementation  of  recovery  measures  with  the  least  socioeconomic 
impact. 

2.  The  current  act  does  not  specify  who  should  serve  on 
recovery  teams.   It  should  be  reauthorized  to  require  the  Secretary 
to  appoint  recovery  review  teams  consisting  of  Federal  biologists, 
economists,  and  land  use  specialists,  representatives  from  each 
affected  state  and  a  representative  of  local  government. 

3.  The  recovery  team  should  be  required  to  make  assessments: 
one,  a  biological  assessment  considering  the  significance  of  the 
species,  the  technical  practicality  of  recovery,  potential 
conservation  measures  for  both  recovery  and  risk  reduction,  possible 
captive  breeding  programs,  and  the  need  and  area  for  an  experimental 
release  program.   The  second  is  an  assessment  of  the  social  and 
economic  impacts  from  listing  and  potential  conservation  measures 
considering  direct  and  indirect  costs  to  public  and  private  sectors, 
effects  on  employment,  and  impacts  on  use  and  value  of  non-federal 
property.   The  third  is  an  assessment  of  intergovernmental  impacts 
considering  effects  on  state  and  local  land  use  laws  and  conservation 
measures  such  as  water  allocation  policies. 

4.  The  current  act  should  be  changed  to  require  the  recovery 
team  to  prepare  a  baseline  report  from  the  assessments  and  that  all 
draft  recovery  plans  contain  a  range  of  alternative  strategies  based 
on  the  assessments. 

5.  The  act  should  require  public  hearing  on  the  draft  and  final 
recovery  plan  in  each  affected  county  or  parish. 

Consultation 

1.  The  current  act  only  allows  consultation  for  proposed 
federal  actions.   Private  actions  may  only  obtain  relief  under 
section  10  incidental  take  permits.   The  reauthorization  should  allow 
non-federal  persons  to  consult  on  any  action  that  may  affect  a  listed 
species . 

2.  The  reauthorization  should  provide  a  take  exemption  if  the 
take  results  from,  or  occurs  during,  implementation  of  a  reasonable 
and  prudent  alternative,  including  take  under  Marine  Mammal 
Protection  Act. 

3.  The  recipient  of  an  exemption  should  not  be  required  to  pay 
all  costs  for  mitigation  and  enhancement  measures. 

Take  and  Habitat  Conservation  Plans 

1.   The  definition  of  "harass"  and  "harm"  should  apply  only  to 
acts  which  cause  injury  to  a  member  of  the  species. 

Private  Sector  Incentives  for  Conservation 

1.   The  reauthorization  should  empower  the  Secretary  to  enter 
into  Cooperative  Management  Agreements  (CMAs)  with  a  State,  political 
subdivision,  unit  of  local  government,  or  private  party  having 
control  over  an  area  affected  by  a  listed  species,  proposed  listing, 
candidate  species,  or  designated  critical  habitat. 
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2.   Approval  of  a  CMA  should  suspend  the  listing,  critical 
habitat,  recovery  plan  and  consultation  requirements  for  the  area 
subject  to  the  CMA  for  so  long  as  it  is  in  effect  and  actions  are  in 
compl iance . 

The  existing  law  should  also  be  amended  to  establish  an 
administrative  procedure  for  private  parties  to  obtain  compensation 
when  they  are  deprived  of  economically  viable  use  of  their  property 
by  an  action  of  the  Secretary  under  the  federal  or  private 
consultation  processes  or  the  incidental  take  permit  processes.   The 
act  should  also  include  the  use  of  captive  breeding  as  a  means  of 
conservation  and  authorize  the  Secretary  to  issue  annual  grants  for 
captive  breeding  programs  to  preserve  or  re-establish  listed  species. 

Another  amendment  to  the  act  should  be  the  elimination  of  authority 
to  file  citizen  suits  against  private  citizens  and  other  non-federal 
parties.   The  act  should  also  recognize  economic  injury  from  ESA  or 
an  ESA  regulation  as  sufficient  to  file  a  lawsuit. 

We  appreciate  this  opportunity  to  comment  on  the  Endangered  Species 
Act  and  hope  that  these  concerns  will  be  written  into  the  law.   Thank 
you  for  your  consideration  of  these  matters. 

Respectfully  submitted, 


Kathy  Reavis 


President,  Texas  Agri-Women 
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reflect  the  opinions  of  the  Houston  Chronicle. 


Recognize  financial  worth  of  the  environment 


By  TED  L.  EUBANKS  JR. 


FRANCES  Cairncross,  in  her  recent  book. 
Costing  the  Earth,  confronts  the  meta- 
phorical quandary  faced  by  many  an  en- 
vironmental activist:  "How  much  is  an  endan- 
gered species  worth'1"  The  idea  of  pricing  a  re- 
source which  is  irreplaceable  seems  ludicrous. 
Vet  society  continually  puts  a  price  on  environ- 
mental assets  by  deciding  which  policies  to  pur- 
sue or  favor. 

For  example,  we  balance  wetland  conserva- 
tion with  the  need  for  ports  and  navigation  chan- 
nels. Therefore,  as  Cairncross  concludes.  "In  a 
world  where  money  talks,  the  environment 
needs  value  to  give  it  a  voice." 

For  the  past  20  years  I  have  been  intimately 
involved  in  the  environmental  issues  and  con- 
flicts that  have  so  typified  our  time.  I  have  led 
such  organizations  as  the  Houston  Audubon  Soci- 
ety as  we  have  aspired  to  alert  the  public  to  the 
critical  importance  of  our  environmental  con- 
cerns. Yet  at  no  time  during  these  two  decades 
have  I  felt  less  comfortable  than  now  with  wear- 
ing the  label  of  "environmentalist"  Today  we 
celebrate  Earth  Day  The  environmental  move- 
ment that  originated  with  the  first  Earth  Day 
seems  to  have  provoked  far  more  rhetoric  than 
resolution,  far  more  discourse  than  decision.  I 
believe  that  our  children  will  judge  us  not  by  the 
quality  of  our  debates  but  by  the  potency  of  our 
solutions  Vet  given  our  history  of  impasse,  how 
and  in  what  direction  should  we  proceed9 

An  assessment  of  the  mechanisms  for  environ- 
mental problem-solving  should  begin  by  consid- 
ering the  environmental  groups.  I  believe  organ- 
izations such  as  the  National  Audubon  Society 
and  the  Sierra  Club  have  a  crucial  role,  yet  con- 
flict resolution  or  compromise  is  simply  not  part 
of  their  charge. 

They  are  most  effective  as  watchdogs,  alerting 
the  public  to  the  potential  environmental  costs 
of  a  perceived  threat-  Yet  such  organizations  do 
not  have  the  resources  or  the  inclination  to  de- 
velop and  implement  broad  solutions  (with  nota- 
ble exceptions  such  as  the  Environmental  De- 
fense Fund  and  the  Nature  Conservancy)  They 
have  a  clearly  defined  constituency,  and  they 
serve  their  supporters  well.  But  they  should  not 
be  expected  to  reflect  the  desires  or  opinions  of 
the  populace  at  large.  In  this  sense  environmen- 
tal groups  represent  an  extreme  on  this  contin- 
uum of  conflict  resolution,  rather  than  a  mean. 

Business  is  typically  positioned  at  the  opposite 
pole  along  this  same  scale  Companies  are  de- 
picted as  willing  to  place  the  environment  sec- 
ond to  financial  reward.  Any  environmentally 
responsible  or  sensitive  measure  a  business  may 
take  is  often  viewed  with  skepticism  and  disbe- 
lief. The  "greening"  of  a  company  is  seen  as  be- 
ing either  a  desperate  step  to  assuage  a  guilty 
conscience  or  a  marketing  ploy  Part  of  this  cyn- 
icism is  a  result  of  the  years  of  conflict.  Business 
advocacy  groups  have  opposed  most  environ- 
mental legislation  since  the  Nixon  administra- 
tion and  the  passage  of  the  Clean  Water,  Clean 
Air  and  Endangered  Species  acts.  Yet  under  the 
present  system  in  which  businesses  are  punished 
for  failure  to  comply  with  certain  conditions, 
rather  than  being  rewarded  for  performance 
that  meets  or  exceeds  them,  can  we  reasonably 
expect  more? 

Finally,  we  look  to  the  government  to  mediate 
clashes  between  these  two  polarities  (the  recent 
interjection  of  Bill  Clinton  and  Al  Gore  into  the 
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timber  debate  in  the  Pacific  Northwest  is  an  ex- 
cellent example  of  an  attempted  governmental 
arbitration  of  an  environmental  conflict).  In  the- 
ory, government's  role  is  to  weigh  the  arguments 
of  the  two  sides  and  to  construct  a  solution  that 
best  reflects  the  interests  of  the  public.  This  defi- 
nition of  "public  interest"  does  include  public 
health,  public  safety  and  natural  resource  pro- 
tection. 

Yet  the  wheels  of  government  turn  far  too 
slowly.  By  the  time  government  has  been 
spurred  to  move,  the  environmental  problem  has 
evolved  into  a  form  that  requires  a  different  ap- 
proach. 

Consider  this  example:  Among  the  most  con- 
tentious environmental  conflicts  to  have  arisen 
in  the  Houston  area  is  the  proposal  by  the  city  of 
Houston  to  build  a  general  aviation  airport  near 
Brookshire  Developers  favor  the  project  be- 
cause they  believe  it  will  stimulate  economic 
growth  on  the  west  side.  Environmentalists  op- 
pose it  because  they  are  convinced  that  water- 
fowl populations  will  be  affected  by  further  de- 
velopment of  the  Katy  Prairie. 

On  the  surface  this  would  seem  a  rather  simple 
conflict,  one  that  the  government  should  be  able 
to  resolve  forthwith.  Yet  in  this  case,  the  proxi- 
mate governmental  entity,  the  city  of  Houston,  is 
in  fact  a  party  to  the  controversy.  How  can  the 
city  resolve  a  conflict  in  which  it  has  such  a 
vested  (and  financial)  interest? 

And  what  about  the  position  of  the  environ- 
mental community'  The  Katy  Prairie,  in  fact,  no 
longer  exists.  The  tall  grass  prairies  were  long 
ago  plowed,  and  the  waterfowl  flocks  that  winter 
there  now  depend  upon  agriculture  such  as  rice 
farming  for  their  existence  Yet  rice  farming 
consumes  subterranean  water  in  prolific 
amounts,  and  nee  farmers  are  inveterate  users 
of  herbicides  and  pesticides.  In  addition,  a 


steaming  rice  field  in  late  summer  is  a  signifi- 
cant generator  of  methane,  one  of  the  most  po- 
tent of  greenhouse  gases  So  how  do  we  balance 
our  concerns  for  waterfowl  with  those  over  wa- 
ter conservation,  herbicide  and  pesticide  use  anc 
global  warming? 

Environmental  activists,  industry  lobbyists 
and  governmental  regulators  cannot  be  relied 
upon  to  resolve  the  profusion  of  environmental 
challenges  we  face  today  or  that  we  will  encoun- 
ter in  the  future.  The  all-too-real  tests  confront- 
ing humankind  must  be  approached  from  a  posi- 
tion of  strength  derived  from  consensus,  not 
weakness  bom  of  division  Most  important,  indi- 
viduals must  be  convinced  that  it  is  their  best  in- 
terests, economically  and  socially,  to  shoulder 
their  environmental  responsibilities. 

Assume  that  the  market  for  environmental 
technologies  and  solutions  will  increase  expo- 
nentially over  ensuing  years.  Then  recognize 
that  no  individual  government  has  the  resources 
to  meet  the  ever-increasing  demand.  Along  with 
public  health  care,  the  environment  has  the  po- 
tential for  being  the  expansion  industry  of  the 
1990s.  Private-sector  environmental  solutions 
will  fuel  this  growth,  and  few  communities  are 
better  situated  than  Houston  to  provide  a  fertile 
spawning  ground  for  this  fledgling  industry. 

Houston.  Clear  Lake  and  the  communities  on 
the  upper  reaches  of  Galveston  Bav  are  particu- 
larly well-suited  to  take  advantage  of  this  oppor 
tunity.  Technologies  developed  for  the  space 
program  have  broad  application  in  the  Earth 
sciences.  In  fact,  many  of  the  environmental  is- 
sues that  dominate  the  news  today,  such  as  the 
deforestation  of  the  Amazonian  rain  forests,  the 
depletion  of  the  upper  atmospheric  ozone  over 
the  poles  and  the  potential  cause-and-effects  of 
global  warming  have  been  identified  and/or 
quantified  from  space. 

In  addition,  the  regional  petroleum  and  petro- 
chemical complexes  have  extensive  re- 
search-and-development  programs  addressing 
the  issues  of  environmental  quality  control.  The 
University  of  Houston  and  Rice  University,  whei 
adequately  funded,  furnish  exceptional  opportu- 
nities for  the  advancement  of  both  environmen- 
tal students  and  sciences.  And.  most  important 
our  interest  in  developing  environmental  solu- 
tions should  stem  from  the  fact  that  we  Houston- 
lans  suffer  from  many  of  the  environmental 
problems  that  afflict  the  world  as  well. 

The  smog  level  in  Houston  may  not  approach 
that  found  m  Mexico  City,  but  the  solutions  de- 
veloped here  to  improve  our  air  quality  may  al- 
low that  city  to  become  livable  again  the  wet- 
land losses  around  Galveston  Bav  may  not  be  as 
acute  as  those  found  around  Tokyo  Bay.  yet  the 
mitigation  and  restoration  techniques  evolving 
here  may  find  a  market  in  a  country  with  whom 
foreign  trade  is  desperately  needed.  Global 
warming  may  appear  ill-defined  and  its  effects 
poorly  enumerated  at  the  moment  yet  a  rise  in 
sea  level  could  have  a  significant  impact  on  the 
area  that  has  subsided  by  as  much  as  five  feet 
since  1950  The  steps  that  are  taken  here  to  pro- 
tect coastal  lands  may  also  find  application  else 
where. 

The  point  is  simple  -  the  increasing  global  in- 
terest in  and  concern  over  the  environment 
should  be  viewed  by  businessmen  as  an  eco- 
nomic opportunity,  not  a  special  interest  threat- 
Companies  and  communities  which  marry  socia 
commitment  to  a  profit  motive  will  be  well  situ- 
ated to  take  advantage  of  the  change 
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SUBCOMMITTEE  ON  ENVIRONMENTAL  AND  NATURAL  RESOURCES 

SAN  MARCOS,  TEXAS 
JULY  6,  1993 

J.    INTRODUCTION 

My  practice  with  the  Law  Firm  of  Minter,  Joseph  &  Thornhill, 
primarily  involves  land  development.  During  the  last  three  years 
my  practice  has  increasingly  focused  on  the  Endangered  Species  Act 
("ESA")  and  the  related  Balcones  Canyonland  Conservation  Plan 
("BCCP") .  My  clients,  whose  projects  are  affected  by  the  ESA,  seek 
a  practical  and  predictable  process  by  which  they  can  comply  with 
the  requirements  of  the  ESA. 

Unfortunately,  the  current  federal  response  to  the  ESA  is  not 
practical,  consistent,  predictable  or  fair.  Others  testifying 
before  this  subcommittee  will  discuss  the  various  shortcomings  of 
how  the  ESA  is  administered.  My  testimony  today  will  focus  on  a 
narrow  but  nevertheless  disturbing  aspect  of  the  current  state  of 
the  ESA.  That  is,  while  the  US  Fish  and  Wildlife  Service  ("FWS") 
attempts  to  enforce  the  ESA  with  limited  resources,  other  federal 
agency  work  to  avoid  complying  with  the  ESA.  Based  on  the 
experiences  of  some  of  my  clients  during  the  last  year,  I  will 
explain  to  you  the  lengths  that  one  federal  agency,  the  EPA  Region 
6,  has  gone  to  avoid  complying  with  the  ESA. 

II.   rT/RAN  WATER  ACT  -  STORM  WATER  RUNOFF  DISCHARGES 

Under  Section  7(a) (2)  of  the  ESA: 

"Each  federal  agency  shall,  in  consultation 
with  and  with  the  assistance  of  the  Secretary 
[of  Interior],  insure  that  any  action 
authorized,  funded  or  carried  out  by  such 
agency...  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered  species 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
[critical]  habitat." 

The  purpose  of  this  Section  7(a)  (2)  of  the  ESA  is  clear.  It  is 
to  link  ever  expanding  federal  regulation  with  consultation 
regarding  endangered  species  to  create  a  safety  net  requiring 
consideration  of  the  impact  of  federal  actions  on  endangered  species. 
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The  purpose  of  the  Clean  Water  Act  ("CWA")  is  to  restore  and 
maintain  the  chemical,  physical  and  biological  integrity  of  the 
Nation's  water  by  eliminating  the  discharge  of  pollutants  into 
navigable  waters.   33  USC  §§  1251(a). 

EPA's  attempts  to  implement  the  CWA  have  spurred  several 
lawsuits  (Natural  Resources  Defense  Council.  Inc.  v.  Costle.  568 
F.2d  1369  (1977);  Natural  Resources  Defense  Council.  Inc.  v.  EPA. 
966  F.2d  1292  (9th  Cir.  1992).  The  first  cited  lawsuit  challenged 
EPA's  exemption  of  several  classes  of  point  sources  of  pollutant 
discharges.  EPA  claimed  the  exemptions  were  necessary  under  a 
doctrine  of  "administrative  infeasibility"  which  would  allow  EPA  to 
lawfully  deviate  from  the  literal  terms  of  the  CWA.  568  F.2d  at 
1373.   In  rejecting  EPA's  arguments,  the  court  noted: 

"...this  ambitious  statute  [CWA]  is  not  hospitable  to  the 
concept  that  the  appropriate  response  to  a  difficult 
pollution  problem  is  not  to  try  at  all."  568  F.2d  at 
1380. 

The  Court  listed  a  number  of  administrative  tools  available  to  EPA 
to  make  EPA's  task  achievable.  "All  that  is  required  is  that  EPA 
makes  full  use  of  its  interpretational  authority.  The  existence  of 
a  variety  of  options  belies  EPA's  infeasibility  argument."  568  F.2d 
at  1381. 

I  cite  these  quotes  from  a  sixteen  year  old  case  because  they 
appear  equally  appropriate  and  valid  today.  The  assertion  of 
"administrative  infeasibility"  resonants  today  as  EPA's  excuse  for 
not  complying  with  the  ESA. 

On  September  9,  1992,  EPA  promulgated  its  Final  NPDES  General 
Permit  for  Storm  Water  Discharges  from  Construction  Sites  for  the 
State  of  Texas  (TXR100000)  .  The  use  of  a  general  permit  was  one  of 
the  flexible  tools  suggested  to  EPA  by  the  Court  in  Costle.  The 
NPDES  General  Permit  minimizes  the  need  for  EPA  resources  by  merely 
requiring  a  permit  applicant  to  send  EPA  a  Notice  of  Intent  (NOI) 
to  come  under  the  Texas  General  Permit.  EPA  retains  the  right  to 
disallow  an  applicant's  coverage  under  the  General  Permit  and,  in 
the  September  9,  1992  final  regulation,  listed  five  types  of 
discharges  specifically  not  authorized  by  the  Texas  General  Permit. 

Of  importance  to  my  clients  and  this  subcommittee  was  the 
fifth  category  of  unauthorized  discharge  described  in  the  September 
4,  1992  regulation: 

"Storm  water  discharges  from  construction 
sites  if  the  discharges  are  likely  to 
adversely  affect  a  listed  endangered  or 
threatened  species  or  a  species  that  is 
proposed   to   be   listed   as   endangered   or 
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threatened  or  its  critical  habitat."  (emphasis 
added) 

Note  that  the  exclusion  from  coverage  under  the  Texas  General 
Permit  applies  when  the  discharge  itself  is  likely  to  adversely 
affect  an  endangered  species.  By  regulatory  definition  "discharge" 
means  the  introduction  of  pollutants  into  the  waters  of  the  United 
States.  Storm  water  runoff  means  storm  water  runoff,  snow  melt 
runoff  and  surface  runoff  and  drainage  (40  CFR  122 . 26 (b)  (13) )  . 
Clearly,  by  definition  and  common  sense,  the  term  "storm  water 
runoff"  is  wet  and  comprised  of  water.  I  apologize  for  over 
emphasizing  the  meaning  of  simple  terms  like  storm  water  runoff, 
but  the  position  taken  by  EPA  Region  6  necessitates  that  this  term 
be  clearly  understood. 

IV.   EPA  REGION  6'S  RESPONSE  TO  THE  ESA 

One  of  my  clients,  Southwest  Travis  Country  Ltd.  ("STC") , 
intends  to  develop  approximately  496  acres  into  a  single  family 
residential  subdivision.  The  development,  called  Lake  Pointe,  has 
been  in  the  process  of  obtaining  necessary  development  permits 
since  the  early  1980's.  Under  40  CFR  §  122 . 26 (b) (14) (X) , 
construction  activity  constitutes  an  industrial  activity  under  the 
CWA.  As  a  result,  a  NPDES  storm  water  permit  is  reguired  before 
construction  can  begin. 

The  BA  for  Lake  Pointe  reported  that  only  3.4  acres  out  of  147 
acres  of  warbler  habitat  would  be  directly  lost  due  to  subdivision 
construction.  Approximately  140  acres  in  a  canyon  are  to  be  set 
aside  as  a  preserve  for  the  golden  cheeked  warbler.  The  canyon 
contains  nearly  100%  of  the  golden  cheeked  warbler  habitat  on  the 
tract.  Biologists  retained  by  STC  seriously  guestioned  whether  any 
indirect  effects  from  subdivision  construction  and  home 
construction  and  occupancy  would  adversely  affect  the  warbler.  The 
BA  specifically  stated  that  the  storm  water  runoff  from  the  Lake 
Pointe  Development  would  not  adversely  affect  the  warbler.  In 
fact,  the  biologist  could  find  no  reference  in  any  of  the 
literature  on  the  warbler  citing  storm  water  runoff  as  a  threat  to 
the  warbler. 

In  June  1992,  before  EPA  promulgated  general  storm  water 
discharge  permits,  STC  applied  for  an  individual  discharge  permit 
pursuant  to  40  CFR  §  122.2(a).  In  the  letter  requesting  an 
individual  permit,  my  client  also  reguested  a  Section  7 
consultation  between  EPA  and  FWS.  The  Water  Program  in  Region  6 
initially  made  no  response  to  either  the  individual  permit 
application  or  the  request  for  Section  7  consultation. 

From  the  very  first  discussions  with  EPA  Region  6  regarding 
the  Section  7  consultation,  Water  Program  personnel  have  taken  the 
position  that  STC  should  resolve  the  endangered  species  issues 
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before  approaching  Region  6  about  a  NPDES  storm  water  discharge 
permit. 

During  meetings  with  the  Region  6  Regional  Administrator, 
representatives  of  STC  presented  an  administrative  methodology 
which  would  allow  Region  6  to  comply  with  the  requirements  of 
Section  7  of  the  ESA  with  minimal  EPA  resources.  The  proposal  was 
based  on  the  model  used  by  the  Corps  of  Engineers  for  Section  7 
consultations.  (see  33  CFR  §  330(f)(2))  EPA  would  allow  the 
permit  applicant,  STC,  to  use  general  storm  water  discharge  permit 
and  the  permit  applicant  would  prepare  all  biological  studies  and 
conduct  all  negotiations  with  FWS  on  mitigation  at  the  applicant's 
expense  (private  sector) . 

This  subcommittee  should  also  know  that  Region  6  has  an 
internal  Federal  Assistance  Section  which  assists  the  various  EPA 
program  offices  in  complying  with  federal  laws  not  implemented  by 
EPA.  It  is  my  observation  that  the  Federal  Assistance  Section 
could  even  further  reduce  work  load  on  the  Water  Program  resulting 
from  EPA  initiating  Section  7  consultations  by  reviewing  BA's  and 
possibly  preparing  the  limited  amount  of  paperwork. 

As  a  result  of  these  meetings,  EPA  designated  Southwest  Travis 
Country,  Ltd.  as  its  non-federal  representative  to  prepare  the 
Biological  Assessment  (BA)  and  to  conduct  informal  consultation 
with  FWS.  When  Regional  Administrator  Buck  Wynne  left  office, 
progress  on  the  proposed  Section  7  methodology  ceased. 

On  March  23,  1993  Southwest  Travis  Country,  Ltd.  received  a 
letter  signed  by  Myron  Knudson  explaining  why  EPA  Region  6  could 
not  issue  an  individual  permit,  allow  the  applicant  to  utilize  the 
Texas  General  Permit  or  conduct  a  Section  7  consultation  in 
conjunction  with  either  permitting  process.  A  copy  of  this  letter 
is  attached  as  Exhibit  "A." 

In  their  apparent  exuberance  to  avoid  conducting  a  Section  7 
consultation  in  connection  with  the  NPDES  program,  EPA  Region  6 
decided  to  effectively  deny  access  to  a  storm  water  discharge 
permit  if  the  development  of  the  property  adversely  affected  an 
endangered  species.  This  denial  of  access  also  applied  to  those 
who  had  already  received  a  10a  permit  or  Section  7  consultation. 
(See  paragraph  #4  on  page  2  of  the  attached  Exhibit  "A") . 

EPA  Region  6,  relying  on  FWS's  appropriate  interpretation  of 
the  ESA  that  direct  and  indirect  impacts  of  a  federal  action  must 
be  considered  during  the  Section  7  process,  by  taking  the  position 
that  the  storm  water  discharge  from  the  Lake  Pointe  development 
includes  road  and  home  construction.  In  other  words,  EPA  Region  6 
applies  the  Section  7  analytical  framework  (direct,  indirect, 
inter-related  and  interdependent  effects)  to  redefine  the  term 
"discharge"  as  used  in  NPDES  general  permit  TXR1000  and  under  the 
CWA.   EPA  Region  6  argues,  if  FWS  would  consider  construction 
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activity  as  an  interrelated  effect  of  the  EPA  federal  action  (NPDES 
permit)  then  EPA  Region  6  could  avoid  formal  consultation  with  FWS 
by  claiming  that  the  discharge  and  the  construction  activity  (which 
is  not  wet)  were  inseparable  and  thus  the  same.  As  a  result,  (so 
the  EPA  Region  6  logic)  the  discharge  from  the  Lake  Pointe 
development  would  adversely  affect  the  golden  cheeked  warbler  and 
coverage  under  general  permit  TXR100000  was  disallowed. 

Under  the  NPDES  program,  EPA  does  exert  limited  regulatory 
authority  over  the  construction  activity.  The  NPDES  program  does 
require  monitoring  of  the  storm  water  runoff  and  the  use  of  water 
quality  controls  during  construction.  Again,  both  of  these  are 
water  related. 

Since  the  late  1970' s  EPA  has  attempted  to  maximize  use  of 
general  permits  to  reduce  its  administrative  burden.  The  position 
taken  by  Region  6  is  purely  an  interpretational  result  motivated  by 
a  desire  to  avoid  the  ESA.  When  the  Court  in  the  Costle  case 
rejected  the  administrative  infeasibility  argument  of  EPA,  it 
stated:  "All  that  is  required  is  that  EPA  makes  full  use  of  its 
interpretational  authority.  The  existence  of  a  variety  of  options 
belies  EPA's  infeasibility  arguments."  As  a  result  of  Region  6's 
decision,  general  permits  are  now  less  available  to  the  regulated 
community. 

Because  EPA  Region  6  has  equated  discharge  (storm  water 
runoff)  with  the  source  of  the  discharge  (construction  activity) , 
STC  requested  FWS  to  clarify  the  impact  of  storm  water  discharge  on 
the  warbler.  A  copy  of  the  March  25,  1993  letter  is  attached  as 
Exhibit  "B."  In  this  letter  to  Myron  Knudson,  the  Texas  State 
Administrator  for  FWS  states: 

"As  we  have  previously  discussed  with  Brent  Larson  of  your 
staff,  we  do  not  believe  the  storm  water  discharge  associated 
with  the  Overlook  at  Cat  Mountain  development  would  have  any 
direct  affects  on  the  golden-cheeked  warbler.  We  do  believe, 
however,  that  there  would  be  adverse  impacts  associated  with 
the  interrelated  development  that  would  generate  the  storm 
water  discharge." 

I  responded  to  the  Myron  Knudson  letter  of  March  23,  1993  on 
April  8,  1993.  In  the  letter  I  referenced  Region  6's  failure  to 
comply  with  the  requirements  of  40  CFR  124.3(c).  This  regulation 
requires  the  Regional  Administrator  to  review  for  completeness 
every  application  for  an  EPA  issued  permit  and  that  for  a  NPDFS 
permit  the  review  will  be  completed  within  thirty  (30)  days. 
Further,  the  Regional  Administrator  shall  notify  the  applicant  in 
writing  whether  the  application  is  complete  or  the  information 
needed  to  make  the  application  complete.  No  response  regarding  the 
completeness  of  the  application  has  ever  been  issued  by  Region  6. 
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In  the  April  8,  1993  letter,  I  also  identified  a  discrepancy 
in  Mr.  Knudson's  March  23,  1993  letter.  While  Region  6  could  not 
allow  general  permit  coverage  for  that  portion  of  the  Lake  Pointe 
development  requiring  incidental  take  authorization,  portions  of 
the  Lake  Pointe  development  which  had  received  FWS  clearance  could 
be  covered  by  the  general  permit.  The  storm  water  run-off  from  the 
FWS  cleared  portions  of  Lake  Pointe  pass  through  the  areas  of  Lake 
Pointe  needing  an  incidental  take  authorization  and  ultimately  pass 
through  the  canyon  containing  warbler  habitat.  Region  6  apparently 
believes  that  storm  water  runoff  associated  with  construction 
activity  in  areas  with  FWS  clearance  has  no  impact  on  the  golden 
cheeked  warbler  and  is  fundamentally  different  from  storm  water 
runoff  from  construction  in  areas  requiring  incidental  take 
authorization.  A  copy  of  my  April  8,  1993,  letter  is  attached  as 
Exhibit  "C." 

The  response  to  my  April  8,  1993  letter  took  nearly  three 
months  to  generate.  A  copy  of  the  June  23,  1993  letter  from  acting 
Regional  Administrator  Joe  Winkle  is  attached  as  Exhibit  "D." 
Again,  this  letter  reflects  a  greater  desire  to  avoid  conducting  a 
Section  7  consultation  than  to  obeying  law  adopted  by  Congress. 

In  the  June  23,  1993  letter  Mr.  Winkle  modifies  the  March  23, 
1993  letter  from  Myron  Knudson  by  allowing  general  permit  TXR100000 
to  be  used  if  a  Section  10a  permit  has  been  obtained  by  the  permit 
applicant.  Apparently,  EPA  Region  6  believes  that  this 
modification  of  policy  absolves  them  of  their  legal  responsibility 
under  Section  7  of  the  ESA. 

As  with  the  March  23,  1993  letter,  the  June  23,  1993  letter 
suffers  from  specious  logic.  In  the  June  23,  1993  letter,  Mr. 
Winkle  states: 

"It  is  our  opinion  that  a  project  that  has  obtained  an  ESA  §10 
permit  issued  by  the  FWS  would  be  eligible  for  coverage  under 
the  existing  National  Pollutant  Discharge  Elimination  System 
(NPDES)  general  permit  No.  TXR10000,  because  the  impacts  of 
the  development,  including  any  incidental  takes,  would  have 
already  been  addressed  and  authorized  by  the  FWS  prior  to 
NPDES  permit  coverage."   (emphasis  added) 

A  Section  7  consultation  requires  the  same  analysis  of  impact 
and  mitigation  of  take  as  a  Section  10a  permit.  However,  under  the 
EPA  Region  6  policy,  if  a  NPDES  permit  applicant  already  has 
incidental  take  authorization  by  a  Section  7  consultation  instead 
of  a  Section  10a  permit,  they  are  not  qualified  for  coverage  under 
general  permit  TXR10000.  The  function  Mr.  Winkle  attributes  to  a 
Section  10a  permit  is  exactly  the  purpose  of  Section  7 
consultations.  This  discrimination  between  Section  10a  permits  and 
Section  7  consultations  has  no  basis  other  than  to  apparently 
shield  EPA  Region  6  from  being  involved  in  Section  7  consultations. 
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Ejt    INTENT  OF  REGION  6  TO  ENFORCE  THE  CLEAN  WATER  ACT 

Perhaps  the  most  disappointing  and  disturbing  aspect  of  Region 
6  Water  Program's  actions  during  the  last  year  is  their  claim  of 
inadequate  resources  to  process  individual  NPDES  permits.  A 
serious  problem  exists  that  Congress  must  address.  In  Natural 
Resources  Defense  Council.  Inc.  v.  EPA.  966  F.2d  1292  (9th  Cir. 
1992)  ,  the  Court  ordered  EPA  to  promulgate  rules  establishing 
deadlines  for  permit  approval  or  denial  and  permit  compliance 
consistent  with  he  statute  citing  Section  402(p)(4)A  of  the  CWA. 
In  dicta  the  Court  stated: 

By  failing  to  regulate  final  approval  and 
compliance,  EPA  has  omitted  a  key  component  of 
the  statutory  scheme.  To  ensure  adherence  to 
the  statutory  time  frame,  especially  in  the 
face  of  deadlines  already  missed,  the 
regulated  community  must  be  informed  of  these 
deadlines.  EPA's  failure  to  include  these 
important  deadlines  is  an  arbitrary  and 
capricious  exercise  of  its  responsibility  to 
issue  regulations  pursuant  to  the  statute. 

On  December  18,  1992,  EPA  promulgated  40  CFR  §  122 . 26 (e) (7) ( i) (A) 
which  states  in  pertinent  part:  "...the  Director  shall  issue  or 
deny  permits  for  storm  water  discharges  associated  with  industrial 
activity  no  later  than  October  1,  1993..."  if  a  complete 
application  has  been  received  by  October  1,  1992. 

Region  6  has  never  acknowledged  the  Statutory  requirement,  the 
court  order  or  its  own  regulation  regarding  issuance  of  individual 
permits.  Region  6  has  always  claimed  a  lack  of  resources  to  issue 
individual  permits.  I  will  let  this  subcommittee  speculate  on  the 
nature  and  quality  of  Region  6's  actions  in  this  regard. 

V.   CONCLUSION 

The  effort  of  EPA  Region  6  to  avoid  complying  with  the  ESA 
reflects  a  tremendous  waste  of  government  resources  as  well  as 
damage  to  the  economy.  Clearly,  a  Congressional  mandate  to  EPA  to 
obey  the  ESA  has  little  meaning  unless  enforced  by  litigation. 
Congress  must  find  a  simpler  way  for  small  developers  and 
landowners  to  quickly  avail  themselves  of  their  rights  under 
Section  7  of  the  ESA.  If  federal  agencies  work  this  hard  to  avoid 
complying  with  the  ESA,  then  how  should  the  rest  of  our  society 
view  compliance  with  the  ESA? 

The  simplest  solution  is  to  give  private  parties  access  to  the 
Section  7  consultation  process  or  to  establish  comparable  deadlines 
and  procedures  for  Section  10a  permits.  Any  type  of  sanction  or 
cause  of  action  against  a  non-complying  federal  agency  would 
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provide  little  help  because  of  the  cost  associated  with  enforcing 
the  sanction  or  cause  of  action. 

What  my  client  has  experienced  is  truly  a  travesty  and  an 
abhorrent  abuse  of  our  system  of  government.  Congressional 
intervention  is  needed  to  amend  the  ESA  so  that  the  ESA  works  with 
the  economy  and  the  landowner  and  not  against  them. 
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y*0^  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

&     ^^      Tj  REGION  6 

I    kM|^    S  1445  ROSS  AVENUE 

5  ^^h^.    °  DALLAS.  TEXAS  75202-2733 

March  23,  1993 

REPLY  TO:   6W-PM 

Mr.  Robert  Kleeman,  Esq. 
Minter,  Joseph  &  Thornhill,  P.C. 
811  Barton  Springs  Road,  Suite  800 
Austin,  Texas   78704-1166 

Re:  Endangered  Species  Act  Section  7  Consultation  for  the  Lake 
Pointe  Development 

Dear  Mr.  Kleeman: 

We  have  discussed  the  Lake  Pointe  project,  and  the  conclusions  of 
your  client's  February  1993  biological  assessment,  with  the  U.S. 
Fish  and  Wildlife  Service  (FWS) .  It  is  our  understanding  from  the 
conclusions  of  biological  assessment  and  conversations  with  Mr.  Joe 
Johnston  of  the  FWS  Austin  Field  Office  that  the  project,  as 
presented  in  the  biological  assessment,  would  result  in  an  adverse 
impact  ("take")  on  the  golden-cheeked  warbler.  The  FWS  position  on 
the  proposed  project  was  also  stated  in  letters  to  you  dated 
December  18,  1991,  March  13,  1992,  and  April  13,  1992. 

1.  Since  there  would  be  an  adverse  impact  (taking)  due  to  the 
proposed  development,  formal  consultation  under  ESA  Section  7 
will  be  required  before  a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for  the  discharge  of 
construction  site  runoff  can  be  issued. 

2.  Part  I.B.3.e.  of  the  baseline  general  permit  for  construction 
site  runoff  issued  September  9,  1993  (NPDES  Permit  No. 
TXR100000)  does  not  authorize  coverage  for  "storm  water 
discharges  from  construction  sites  if  the  discharges  may 
adversely  affect  a  listed  or  proposed  to  be  listed  endangered 
species  or  its  critical  habitat."  FWS  has  informed  Region  6 
the  direct  and  indirect  impacts  of  the  discharge  would  be 
considered  together,  and  would  not  be  separated  in  the  FWS's 
biological  opinion  of  "jeopardy"  or  "no  jeopardy."  Therefore, 
whenever  a  project  "may  adversely  affect"  an  endangered 
species,  coverage  under  the  existing  baseline  general  permit 
will  not  be  possible. 

3.  Since  coverage  under  the  existing  general  permit  is  not 
possible,  Region  6  will  enter  into  formal  consultation  with 
FWS  at  the  time  we  will  be  taking  a  Federal  Action  (issuing  a 
permit)  requiring  Section  7  consultation.  Due  to  the  current 
backlog  of  process  waste  water  and  storm  water  NPDES  permit 
applications.  Agency  permitting  priorities,  and  limited 
resources,  it  will  likely  be  some  time  before  we  will  be  able 
to  process  your  client's  individual  permit  application. 
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4.  Given  the  large  number  of  industrial  facilities  and 
construction  projects  requiring  KPDES  storm  water  permits, 
issuance  of  general  permits  covering  large  numbers  of 
dischargers  will  have  a  higher  priority  than  individual 
applications.  It  is  likely,  therefore,  that  we  will  address 
the  area  which  includes  your  client's  project  with  a  general 
permit  for  construction  site  runoff.  Region  6  will  be  closely 
following  progress  on  the  Balcones  Canyonlands  Conservation 
Plan  (BCCP) .  It  is  likely  that  once  the  BCCP  is  approved  by 
FWS  and  an  ESA  Section  10  permit  issued.  Region  6  could 
develop  a  general  permit  for  construction  sites  in  the  area 
covered  by  the  BCCP. 

In  summary,  since  Region  6  currently  has  no  resources  to  issue 
individual  NPDES  storm  water  permits,  we  will  not  be  taking  a 
Federal  Action  requiring  ESA  Section  7  consultation  at  this  time. 
As  soon  as  resources  are  available,  we  will  reinitiate  action  on 
your  client's  permit  application  and  enter  into  formal  consultation 
with  the  FWS. 

Given  our  resource  constraints  and  program  priorities,  it  is  likely 
that  a  general  permit  for  the  area  covered  by  the  BCCP  (once 
approved)  would  be  issued  and  available  to  your  client  prior  to 
issuance  of  an  individual  permit.  We  encourage  you  and  your 
clients  to  participate  in  and  support  finalization  of  the  BCCP. 

We  encourage  your  client  to  continue  discussions  with  the  FWS. 
Please  inform  us  if  the  FWS  position  on  your  client's  project 
changes.  We  also  understand  that  the  FWS  had  informed  your  client 
in  a  March  13,  1992,  letter  that  a  portion  of  the  property  could  be 
developed  without  impacting  the  golden-cheeked  warbler.  It  is 
possible  discharge  of  storm  water  runoff  from  construction  on  that 
particular  portion  of  the  site  could  be  authorized  under  the 
existing  baseline  general  permit  No.  TXR100000.  Your  client  may 
wish  to  further  explore  this  possibility  with  FWS. 

If  you  have  any  questions,  please  contact  Brent  Larsen,  of  my 
Staff,  at  214-655-7523. 

Sincerely, 

Myron  O .  Knudson ,  P . E . 

Director 

Water  Management  Division  (6W) 

cc:   Mr.  Sam  D.  Hamilton,  U.S.  Fish  &  Wildlife  Service 
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United  States  Department  of  the  Interior 


In  Reply  Refer  To: 
FWS/TSO 


FISH  ANT)  WILDLIFE  SERVICE 

61 1  E-  Sixth  Street 

Grant  Bldg..  Suite  407 

Austin,  Texas  78701 

March  25,  1993 


Myron  Knudson 

Environmental  Protection  Agency 

Region  6 

144  5  Ross  Avenue 

Dallas,  Texas  75202-2733 


Re: 


Endangered  Species  Act  Section  7  Consultation  for  the  Overlook 
at  Cat  Mountain  Development 


Dear  Mr.  Knudson: 

The  applicants  for  the  subject  project  have  asked  us  to  clarify  our 
position  regarding  the  impacts  that  stormwater  discharge  associated 
with  the  subject  project  would  have  on  the  endangered  golden- 
cheeked  warbler. 


As  we  have  previously  discussed  with  Brent  Larson  of  your  staff,  we 
do  not  believe  the  stormwater  discharge  associated  with  the 
Overlook  at  Cat  Mountain  development  would  have  any  direct  affects 
on  the  golden-cheeked  warbler.  We  do  believe,  however,  that  there 
would  be  adverse  impacts  associated  with  the  interrelated 
development  that  would  generate  the  stormwater  discharge. 

Under  the  Endangered  Species  Act,  it  is  necessary  for  the  Federal 
action  agency  and  the  Fish  and  Wildlife  Service  (Service)  to 
consider  direct,  indirect  and  cumulative  effects  as  well  as 
interrelated  and  interdependent  actions.  The  Federal  action  agency 
should  ensure  these  factors  are  considered  as  part  of  the 
biological  evaluation  (assessment)  because  the  Service  must  take 
them  into  consideration  in  the  preparation  of  the  biological 
opinion. 

If  you  have  any  questions,  please  contact  Joe  Johnston  or  Jana 
Grote  of  this  office  at  (512)  482-5436. 

Sincerely, 

/s/  Sam  Haittiftofi 

Texas  State  Administrator 
cc:   TSO  reading  file 

FWS/TSO/ JGROTE/fs   3/25/93   432-5436   disk:epa.cat 
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LAW  OFFICES  OF 

MINTER.  JOSEPH  &  THORNHILL.  P.C. 

811    BARTON   SPRINGS   ROAD 

SUITE  eoo 
AUSTIN.  TEXAS  78704-1196 


KINMTM  W 


April  8,  1993 


Mr.  Joe  D.  Winkle 

Acting  Regional  Administrator 

Region  VI 

Environmental  Protection  Agency 

1445  Ross  Avenue,  Suite  1200 

Dallas,  Texas  75202-2733 

RE:  Overlook  at  Cat  Mountain,  Lake  Pointe;  NPDES 
Stormwater  Discharge  Permit;  Section  7 
Consultation 

Dear  Mr.  Winkle: 

I  represent  the  owners  of  the  two  above  described  residential 
development  projects  in  Travis  County,  Texas. 

On  May  6,  1992,  an  individual  stormwater  discharge  permit  was 
filed  with  Region  VI  for  the  Overlook  at  Cat  Mountain  Project  and 
on  June  24,  1992  for  the  Lake  Pointe  Project. 

Enclosed  you  will  find  copies  of  letters  dated  February  23, 
1993  (Overlook  at  Cat  Mountain)  and  March  23,  1993  (Lake  Pointe) 
from  Myron  Knudson  which  set  forth  his  opinion  on  the  status  of  the 
individual  permit  applications.  In  addition,  the  letters  address 
possible  coverage  of  these  two  projects  under  the  Texas  general 
permit  for  stormwater  discharges  from  construction  sites. 

As  you  may  recall,  both  of  my  clients  are  seeking  a  Section  7 
consultation  under  the  Endangered  Species  Act  ("ESA" )  between  EPA 
and  the  U.S.  Fish  and  Wildlife  Service  ("FWS")  for  their  projects. 
Although  informal  consultation  has  been  initiated,  Mr.  Knudson 
refuses  to  initiate  formal  consultations  with  FWS  which  is 
necessary  to  complete  the  consultation  process  with  FWS.  My 
clients  contend  that  they  are  eligible  for  general  permit  coverage 
and  that  the  Section  7  c  -nsultation  can  legally  occur  in 
conjunction  with  the  general  permit. 


RHIBIT  C 
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Mr.  Joe  D.  WinXle 
April  8,  1993 
Page  2 


Your  November  12,  1992  letter  to  me  acknowledged  the  efforts 
of  my  clients  in  working  with  Region  VI  to  develop  an  efficient 
means  for  Region  VI  to  conduct  the  requested  Section  7 
consultations.  Unfortunately,  it  has  been  apparent  that  the  Water 
Program  in  Region  VI  has  resisted  complying  with  the  ESA  since  my 
clients'  applications  were  tendered  nearly  a  year  ago. 

On  behalf  of  my  clients,  I  am  asking  you,  as  acting  Regional 
Administrator  for  Region  VI,  to  intervene  in  this  matter.  Pursuant 
to  40  CFR  122 .  28  (b)  (3)  (i)  ,  only  the  Regional  Administrator  is 
authorized  to  disallow  coverage  under  a  general  NPDES  permit. 

The  decision  of  whether  my  clients  can  utilize  the  general 
permit  and  obtain  a  Section  7  consultation  is  yours.  Former 
Regional  Administrator  Buck  Wynne  had  indicated  to  my  clients  that 
such  an  approval  was  acceptable  and  Region  VI  took  steps  to 
implement  his  decision  by  appointing  my  clients  as  non-federal 
representatives  of  EPA  to  engage  in  informal  consultation  with  FWS 
and  to  conduct  a  biological  assessment  for  their  respective 
projects. 

Before  I  go  into  the  details  of  why  Mr.  Knudson's  letter  is 
factually  and  legally  wrong,  you  need  to  appreciate  the  magnitude 
of  the  impact  of  his  letters.  By  these  letters,  Mr.  Knudson  has 
created  a  federal  moratorium  on  legal  construction  activity  on  land 
requiring  incidental  take  authorizations  under  the  ESA.  This 
federal  moratorium  also  applies  to  projects  that  have  already 
received  an  incidental  take  permit  from  FWS  (Knudson  letter 
paragraph  #4).  Construction  projects  must  receive  authorization  to 
discharge  storm  water.  Mr.  Knudson  says  that  NPDES  Permit  No. 
TXR100000  is  not  available  if  any  aspect  of  the  construction 
project  requires  an  incidental  take  authorization  under  the  ESA. 

I  use  the  term  moratorium  because  Mr.  Knudson  and  his  staff 
have  stated  on  several  occasions  that  they  have  thousands  of 
individual  permit  applications  to  process  and  it  could  take  years 
before  his  staff  could  process  my  clients'  individual  permit 
applications.  This  response  and  attitude  clearly  violate  the 
spirit  and  letter  of  40  CFR  124.3  which  pertains  to  the  processing 
of  individual  permit  applications.  (I  will  defer  discussions  of 
these  particular  regulatory  violations  to  another  time.)  As  a 
result,  Region  VI  has  denied  all  means  of  obtaining  authorization 
to  discharge  stormwater  if  any  aspect  of  the  project  requires 
incidental  take  authorization  under  ESA.  Of  course,  people  may 
just  decide  to  ignore  both  laws  and  build  anyway. 
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Mr.  Joe  D.  Winkle 
April  8,  1993 
Page  3 

While  my  clients  may  be  the  only  parties  to  be  harmed  by  Mr. 
Knudson's  policy  at  this  time,  I  can  assure  you  that  knowledge  of 
this  de  facto  and  illegal  federal  moratorium  will  spread  to  all  the 
counties  along  the  Balcones  escarpment  (where  many  different 
endangered  species  habitate)  as  well  as  to  the  rest  of  Texas. 

The  fundamental  error  in  Mr.  Knudson's  letter  is  that  he  uses 
the  terms  "discharge"  and  "project"  interchangeably.  The  term 
"storm  water  discharge",  is  clearly  defined  by  regulation  and 
understood  to  mean  the  water  runoff  which  leaves  an  industrial 
activity  site  and  enters  the  waters  of  the  United  States.  I  can 
find  no  regulation  or  case  law  that  construes  a  "discharge"  to  be 
the  legal  equivalent  of  the  activity  which  generates  the  discharge. 

The  language  from  NPDES  Permit  No.  TXR100000  quoted  by  Mr. 
Knudson  plainly  and  clearly  states  that  coverage  is  not  authorized 
for  "storm  water  discharges  from  construction  sites  if  the 
discharge  may  adversely  affect  a  listed  or  proposal  to  be  listed 
endangered  species  or  its  critical  habitat."  The  previous  quote 
does  not  say  if  the  construction  site  or  industrial  activity  may 
adversely  affect  a  listed  endangered  species.  The  question  of 
coverage  under  the  general  permit  is  properly  limited  to  the 
impacts  of  the  storm  water  leaving  the  proposed  construction  site 
of  my  clients. 

The  biological  assessment  prepared  for  each  project,  which 
have  been  reviewed  by  EPA  Region  VI  staff,  states  that  the  storm 
water  runoff  will  not  harm  or  adversely  affect  the  golden  cheeked 
warbler,  the  listed  endangered  species  in  question. 

The  Austin  office  of  the  FWS  concurs  with  the  above  stated 
biological  position.  See  the  enclosed  March  29,  1993  from  Sam 
Hamilton.  As  a  result  under  the  terms  of  NPDES  Permit  No. 
TXR100000,  both  Lake  Pointe  and  the  Overlook  at  Cat  Mountain 
projects  are  eligible  for  coverage  under  this  general  permit.  Let 
me  also  state  that  neither  project  presents  a  "jeopardy"  situation 
for  the  Golden  Cheeked  Warbler.   (See  biological  assessments.) 

Therefore,  the  statement  that  the  storm  water  discharge  from 
either  project  would  adversely  affect  a  listed  endangered  species 
is  incorrect.  That  this  error  exists  is  further  supported  by  the 
second  to  the  last  paragraph  in  Mr.  Knudson's  March  23,  1993 
letter.  In  this  paragraph,  Mr.  Knudson  acknowledges  that  a  portion 
of  the  Lake  Pointe  Project  has  received  Section  9  clearance  from 
FWS  and  that  "...  it  is  possible  discharge  of  storm  water  runoff 
from  construction  on  that  particular  portion  of  the  site  could  be 
authorized  under  the  existing  baseline  general  permit 
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Mr.  Joe  D.  Winkle 
April  8,  1993 
Page  4 


No.  TXR100000."  Given  the  enclosed  March  29,  1993  letter  from  FWS, 
it  follows  under  Mr.  Knudson's  logic  that  general  permit  coverage 
would  be  allowed.  A  review  of  the  individual  permit  applications 
for  Lake  Pointe  will  show  that  all  the  storm  water  runoff  from  the 
Lake  Pointe  Project  travels  through  the  same  golden  cheeked  warbler 
habitat. 

Under  the  Clean  Water  Act  and  its  related  regulations,  these 
two  projects  clearly  qualify  for  coverage  under  NPDES  Permit  No. 
TXR100000.  Only  by  leaving  the  applicable  NPDES  regulations  has 
Mr.  Knudson  contrived  a  specious  argument  to  disallow  coverage 
under  the  general  permit.  Use  of  ESA  regulations  to  redefine 
"discharge"  so  as  to  deny  general  permit  coverage  has  no  apparent 
support  under  NPDES  regulations. 

Mr.  Knudson  has  inappropriately  expanded  the  scope  of  Region 
VI  analysis  of  NPDES  Permit  No.  TXR100000  in  order  to  prevent  the 
Region  VI  Water  Program  from  entering  into  Section  7  consultations 
with  FWS.  During  the  last  ten  months  I  have  heard  claims  from  EPA 
staff  that  if  the  Water  Program  entered  into  formal  consultations 
under  Section  7,  that  Water  Program  personnel  would  be  overwhelmed 
by  new  workload.  It  is  my  personal  observation  that  Mr.  Knudson 
has  spent  an  inordinate  amount  of  staff  resources  in  avoiding 
compliance  with  the  ESA;  quite  probably  more  staff  resources  than 
it  would  have  taken  his  program  to  process  a  large  number  of 
Section  7  consultations  or  NPDES  permits. 

Additionally,  I  have  learned  that  the  Federal  Assistance 
Office  within  Region  VI  could  handle  the  vast  majority  of  the  work 
required  of  Region  VI  during  a  Section  7  consultation.  I  want  to 
reiterate  that  my  clients  still  intend  to  undertake  the  cost  and  as 
much  of  the  work  of  conducting  the  Section  7  consultation  process 
as  Region  VI  will  allow.  My  clients  also  support  the  position  that 
Region  VI  should  only  enter  into  Section  7  consultation  if  the 
permit  applicant  agrees  to  pay  the  costs  and  undertake  the  work  of 
the  consultation. 

Therefore,  I  do  not  consider  a  "lack  of  resources"  complaint 
as  legitimate  grounds  to  deny  my  clients'  their  rights  under  the 
ESA,  the  CWA  and  the  U.S.  Constitution.  The  claim  of  inadequate 
resources  sounds  very  reminiscent  of  the  judicially  rejected 
"administrative  infeasibility"  doctrine  used  by  EPA  in  NRDC  v. 
Costle. 
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Finally,  Mr.  Knudson's  reference  to  the  Balcones  Canyonland 
Conservation  Plan  ("BCCP")  is  misguided  and  irrelevant  to  my 
clients'  requests.  The  BCCP  is  a  regional  habitat  conservation 
plan  that  would  cover  western  Travis  County.  The  BCCP  is  strictly 
a  voluntary  program,  i.e.,  it  provides  an  alternative  to  Section  7 
consultations  and  individual  10a  permits. 

For  nearly  four  years,  the  Austin  area  has  worked  to  develop 
a  politically  and  economically  viable  plan.  Economic  constraints 
will  likely  cause  preserve  acquisitions  for  the  BCCP  to  continue 
for  four  or  more  years  if  the  plan  were  approved  by  FWS  today. 
Until  all  preserves  are  acquired,  only  a  limited  amount  of  property 
would  receive  the  benefit  of  the  BCCP;  the  remaining  property  would 
either  wait  for  the  BCCP  to  complete  preserve  acquisition  or  the 
owners  would  process  their  own  permits  with  FWS.  My  clients  have 
no  way  of  knowing  when  the  BCCP  permit  might  apply  to  their 
projects  even  if  it  is  issued.  Therefore,  the  BCCP  is  not  the 
short  term  or  predictable  solution  that  Mr.  Knudson  implies  in  his 
letters. 

My  clients  have  legal  rights  to  use  NPDES  permit  No.  TXR100000 
and  to  a  completed  Section  7  consultation  under  the  ESA.  Mr. 
Knudson's  letters  have  denied  my  clients  their  rights. 

Use  of  the  general  permit  in  conjunction  with  the  applicant 
assuming  cost  and  work  requirements  related  to  the  Section  7 
consultations  make  the  approach  proposed  by  my  clients  to  Regional 
Administrator  Buck  Wynne  a  viable  and  prudent  course  for  Region  VI 
to  follow  and  to  allow  the  existing  system  of  regulations  to  work. 
Under  Mr.  Knudson's  approach,  Region  VI 's  workload  is  increased 
because  general  permit  coverage  is  significantly  reduced  by  the  ESA 
and  shuts  down  economic  development  for  large  portions  of  the  State 
of  Texas.  In  addition,  general  permits  on  a  county  by  county  basis 
would  seemingly  be  necessary,  thus  further  increasing  the  workload 
of  the  Water  Program  in  Region  VI. 

To  summarize  my  client's  position: 

1.  Only  the  Regional  Administrator  can  disallow  coverage 
under  a  NPDES  general  permit. 

2.  Coverage  under  NPDES  Permit  No.  TXR100000  is  disallowed 
if  the  discharge  is  likely  to  adversely  affect  a  listed 
endangered  species. 
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Equating  "discharge"  with  the  "project"  is  not  supported 
by  the  term  of  NPDES  Permit  No.  TXR100000,  general  permit 
regulations  appearing  at  40  CFR  122.28,  the  NPDES  storm 
water  discharge  permit  regulations  or  the  Clean  Water 
Act. 

The  impacts  of  the  discharge  itself  is  the  only  basis,  in 
the  present  cases,  for  Region  VI  to  deny  general  permit 
coverage  to  the  two  projects. 

The  storm  water  discharges  from  Lake  Pointe  and  the 
Overlook  at  Cat  Mountain  will  not  adversely  affect  the 
golden  cheeked  warbler.  The  FWS  has  concurred  with  the 
biological  assessments  for  the  two  projects  on  this 
point. 

Based  on  the  information  in  5  above,  the  two  projects  are 
qualified  to  use  the  above  referenced  general  permit. 

Current  NPDES  and  ESA  regulations  allow  Section  7 
consultations  between  Region  VI  and  the  FWS  to  occur  with 
minimal  impact  on  Water  Program  resources  if  the 
methodology  presented  to  Region  VI  and  discussed  in  this 
letter  is  used. 

Mr.  Knudson's  letters  of  February  23,  1993  and  March  23, 
1993  create  a  federal  moratorium  on  legal  development  if 
an  incidental  take  authorization  is  required  under  the 
ESA.  This  moratorium  is  caused  by  denying  coverage  under 
the  NPDES  Permit  No.  TXR100000  and  refusing  to  process 
individual  discharge  permit  applications.  As  a  result 
authorization  to  discharge  storm  water  under  the  CWA 
cannot  be  obtained  within  the  foreseeable  future. 

Reference  to  the  BCCP  is  irrelevant  to  the  current 
situation  because: 

a.  the  BCCP  may  take  years  to  implement; 

b.  a  general  discharge  permit  .for  Travis  County  would 
still  be  required  after  the  BCCP  is  in  place; 

c.  the  BCCP  is  a  voluntary  program;  and 
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d.  the  BCCP  applies  only  in  western  Travis  County, 
leaving  the  remainder  of  Texas  without  a  recognized 
means  of  receiving  NPDES  authorization  for 
construction  site  storm  water  discharges. 

My  clients  request  your  intervention  in  this  matter  to  correct 
a  wrong  committed  against  them  and  to  withdraw  a  policy  which  will 
dramatically  hamper  economic  development  in  Texas. 

My  clients  will  be  pleased  to  meet  with  you  if  you  believe  a 
meeting  will  facilitate  an  acceptable  solution. 

Please  contact  me  if  you  require  additional  information. 


Very  truly  yours, 


#Ja&~l 


Robert  Kleeman 


RK\bah 


Senator  Krueger 
Senator  Gramm 
Congressman  Pickle 
Congressman  Laughlin 
Ron  Spencer 
Don  Walden 
Steve  Gurasich 


c : \rk\winkle . ltr 
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Robert  Kleeman,  Esquire 

Minter,  Joseph  &  Thornhill,  P.C. 

811  Barton  Springs  Road 

Suite  800 

Austin,  Texas  787704-1166 

Re:   Southwest  Travis  County,  Ltd.  and  Overlook,  Inc. 
Dear  Mr.  Kleeman: 

This  responds  to  your  correspondence  regarding  concerns  over  the 
situation  in  which  your  clients  find  themselves,  i.e.,  being 
unable  to  construct  housing  developments  in  the  Balcones  area 
without  violating  Section  9  of  the  Endangered  Species  Act  (ESA) , 
16  U.S.C.  §1538,  and  Section  301(a)  of  the  Clean  Water  Act  (CWA) , 
33  U.S.C.  S13H(a)-   I  regret  it  has  taken  so  long  to  answer  that 
correspondence,  but  this  is  a  difficult  problem  with  no  easy 
answers. 

EPA  is  currently  working  with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  on  a  national  level  to  develop  an  agreement  between  our 
Agencies  on  how  to  handle  ESA  consultations  associated  with  CWA 
programs  in  a  more  efficient  manner.   In  addition,  EPA  is  also 
reviewing  on  a  national  level  the  appropriate  approaches  in 
handling  matters  such  as  your  clients'  situation. 

Region  6  is  working  with  our  Headquarters  program  office  to 
implement  the  NPDES  storm  water  program  in  a  manner  to  provide 
the  maximum  protection  to  the  environment  with  the  limited 
resources  at  our  disposal.   Our  program  priorities  in  the  storm 
water  area  must  remain  issuance  of  storm  water  permits  for  large 
and  medium  municipal  separate  storm  sewer  systems,  followed  by 
general  permits  for  discharges  of  storm  water  associated  with 
industrial  activity,  followed  by  individual  permits  for  on-going 
discharges  of  storm  water  from  industrial  facilities,  followed  by 
individual  permits  for  temporary  discharges  of  construction  site 
runoff.   At  this  time  there  are  no  EPA  resources  available  for 
the  issuance  of  individual  permits  for  storm  water  runoff  from 
industrial  activities,  including  construction.   Accommodating  an 
applicant's  desire  for  a  faster  and  easier  mechanism  to  obtain 
authorization  for  an  incidental  take  of  an  endangered  species 
would  not  appear  to  be  justification  for  changing  our  program 
priorities . 


EXHIBIT  D 
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Region  6  is  exploring  various  options  for  providing  permit 
coverage  where  a  project  may  adversely  impact  an  endangered 
species  or  its  critical  habitat.   Most  options  under 
consideration  would  take  some  time  to  implement.   However,  at 
least  one  option  is  available  today  -  prior  coverage  under  a  ESA 
§10  permit  issued  by  the  FWS. 

We  have  reviewed  the  endangered  species  regulations  at  50  CFR 
Part  402,  especially  with  regard  to  the  definition  of  "effects  of 
the  action."    It  is  our  opinion  that  a  project  that  has  obtained 
a  ESA  §10  permit  issued  by  the  FWS  would  be  eligible  for  coverage 
under  the  existing  National  Pollutant  Discharge  Elimination 
System  (NPDES)  general  permit  No.  TXR100000,  because  the  impacts 
of  the  development,  including  any  incidental  takes,  would  have 
already  been  addressed  and  authorized  by  the  FWS  prior  to  NPDES 
permit  coverage.   FWS  has  indicated  that  the  ESA  §10  permit 
process  continues  to  be  available  to  developers  in  Travis  County. 

As  you  and  your  clients  have  informed  Region  6,  your  client's 
desire  to  use  the  ESA  §7  consultation  process  in  lieu  of  the  ESA 
§10  permit  process  was  motivated,  in  part,  on  deadlines  for  U.S. 
Fish  and  Wildlife  action  in  the  ESA  §7  process  lacking  in  the  ESA 
§10  permit  process.   However,  it  appears  the  potential  time 
advantages  gained  in  obtaining  incidental  take  authorization 
under  the  ESA  §7  process  will  be  negated  by  the  backlog  of  NPDES 
permits  Region  6  has  in  front  of  your  client's  applications  and 
the  administrative  procedures  of  NPDES  permit  issuance.   Issuance 
of  an  NPDES  permit  involves  public  notice  and  an  opportunity  for 
public  comment.   Given  the  controversy  in  the  Austin  area 
surrounding  endangered  species  and  development  in  general, 
requests  for  public  hearings  and  third  party  challenges  to  the 
permit  are  almost  certain.   Public  hearings  and  permit 
challenges,  including  evidentiary  hearing  requests,  can  delay 
issuance  of  individual  permits  for  months  or  even  years.    Any 
delays  caused  by  challenges  to  a  proposed  permit  are  beyond  the 
control  of  Region  6.   It  is  likely  your  clients  could  complete 
their  applications  for  ESA  §10  permits  and  then  be  covered  by 
NPDES  general  permit  No.  TXR100000  much  faster  than  the  Region 
will  be  able  to  act  on  their  applications  and  issue  final 
individual  permits. 

In  summary,  there  is  an  existing  mechanism  for  EPA  to  provide 
timely  NPDES  permit  coverage  for  construction  projects  impacting 
endangered  species.   We  suggest  your  clients  work  directly  with 
U.S.  Fish  and  Wildlife  on  ESA  §10  permits.   As  soon  as  a  ESA  §10 
permit  has  been  issued,  your  clients  may  file  a  Notice  of  Intent 
for  coverage  under  NPDES  general  permit  No.  TXR100000. 
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If  you  have  any  questions,  please  contact  Mr.  Brent  Larsen,  of  my 
staff,  at  (214)  655-7523. 


Sincerely  yours, 


AM 

Jo£  CT.  Winkle 

Acting  Regional  Administrator  (6A) 
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STATEMENT  OF  R.W.  SPENCER 
AUSTIN,  TEXAS 

FAILURE  OF  SECTION  7  OF  THE  ENDANGERED  SPECIES 

ACT  DUE  TO  THE  RESISTANCE  AND  REFUSAL  OF 
FEDERAL  AGENCIES  TO  FULLY  COMPLY  WITH  THIS  LAW 

BEFORE  THE  HOUSE  OF  REPRESENTATIVES 

MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 

SUBCOMMITTEE  ON  ENVIRONMENTAL  AND  NATURAL  RESOURCES 

SAN  MARCOS,  TEXAS 
JULY  6,  1993 

I.  INTRODUCTION 

My  name  is  R.W.  Spencer  and  I  am  a  land  developer  in  and 
around  the  Austin-San  Antonio  area.  I  know  that  this  subcommittee 
has  received  volumes  of  testimony  regarding  the  numerous  problems 
of  the  current  implementation  of  the  Endangered  Species  Act 
("ESA") .  Today  I  want  to  apprise  you  of  an  ongoing  problem  related 
to  Section  7  of  the  ESA  which  must  be  corrected  in  the 
reauthorization  process.  Simply  put,  many  federal  agencies  ignore 
the  ESA  whenever  possible.  When  pressed  regarding  their  statutory 
obligations  under  the  ESA,  federal  agencies,  such  as  the 
Environmental  Protection  Agency,  will  go  to  great  lengths,  great 
expense  and  contrivances  to  avoid  compliance.  Small  land 
developers,  such  as  myself,  are  then  left  with  the  option  of  suing 
the  federal  agency  to  compel  compliance  or  seek  some  other  avenue 
which  provides  no  certainty  as  to  how  or  when  I  will  be  able  to 
comply  with  the  ESA.  My  ongoing  struggle  with  EPA  Region  6  will 
help  you  better  understand  this  widespread  problem. 

II.  OVERLOOK  AT  CAT  MOUNTAIN 

A.    Golden  cheeked  warbler 

Overlook,  Inc.  of  which  I  am  a  shareholder,  purchased  213 
acres  of  land  from  the  FDIC  in  October  1992.  Overlook,  Inc. 
proposes  to  construct  62  single  family  lots  on  86  acres  and 
dedicate  the  remaining  127  acres  to  the  City  of  Austin  for  preserve 
use.  Exhibit  "A"  to  my  testimony  is  a  map  showing  the  area 
surrounding  the  213  acres.  As  you  will  see,  the  tract  is 
completely  surrounded  by  urban  development. 

Surveys  of  the  tract  during  the  past  five  years  show  a 
declining  use  of  the  property  by  the  federally  listed  golden 
cheeked  warbler.  In  1992  and  1993,  biologists  found  between  one 
and  two  unpaired  males  on  the  property  early  in  the  mating  season 
(April) .  In  both  years,  surveys  of  the  property  after  April 
revealed  no  warblers  on  the  tract. 

In  a  letter  dated  March  12,  1992,  the  United  States  Fish  and 
Wildlife  Service   ("FWS")   informed  the  biologist  retained  by 
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Overlook,  Inc.  that  "any  development  of  the  213  acres  would 
constitute  a  take"  and  that  an  incidental  take  authorization  would 
be  required  prior  to  development. 

B.  Clean  Water  Act 

Pursuant  to  40  CFR  122.26(b)  (14)  (x)  ,  construction  of  the 
sixty-two  lots  constitutes  an  industrial  activity  under  Section 
402 (p)  of  the  Clean  Water  Act  ("CWA").  Storm  water  discharges 
associated  with  an  industrial  activity  must  receive  a  NPDES  permit 
before  a  storm  water  run-off  discharge  from  the  tract  is  authorized 
under  the  CWA.  I  understand  storm  water  runoff  to  be  water  leaving 
a  tract  of  land  as  a  result  of  rainfall  or  melting  snow.  I  am  told 
that  "discharge"  means  the  introduction  of  pollutants  into  the 
waters  of  the  United  States. 

On  May  6,  1992,  Overlook,  Inc.  submitted  its  application 
for  an  individual  storm  water  discharge  permit  and  requested  EPA  to 
initiate  Section  7  consultation  with  FWS .  A  chronology  of  our 
efforts  is  attached  as  Exhibit  "B."  Unfortunately,  fourteen 
months  after  Overlook,  Inc.  submitted  its  permit  application  to 
Region  6  and  requested  Section  7  consultation,  we  are  still  without 
a  completed  consultation  and  have  no  prospect  for  receiving  one  in 
the  foreseeable  future. 

An  attorney  representing  Overlook,  Inc.  has  informed  me 
that  a  Section  7  consultation  is  a  right  granted  to  a  federal 
permit  applicant  by  the  1982  amendments  to  the  ESA.  Regulations 
promulgated  by  FWS  on  June  3,  1986  (51  FR  19926)  clearly  articulate 
that  the  permit  applicant  is  to  be  involved  throughout  the  Section 
7  consultation  process. 

As  a  result  of  the  intervention  of  former  Region  6 
Regional  Administrator  Buck  Wynne,  Overlook,  Inc.  was  designated  a 
non  federal  representative  of  EPA  pursuant  to  50  CFR  §4  02.08  to 
prepare  a  Biological  Assessment  ("BA")  for  the  project  and  to 
conduct  an  informal  consultation  with  FWS  to  determine  if  an 
adverse  effect  on  a  listed  species  would  occur.  The  BA  has  been 
completed  and  negotiation  with  FWS  regarding  the  amount  of  take  and 
mitigation  required  for  the  62  lot  development  are  virtually 
complete.  Region  6,  however,  steadfastly  refuses  to  initiate 
formal  consultation  which  is  necessary  to  complete  the  consultation 
process  and  for  Overlook,  Inc.  to  receive  incidental  take 
authorization. 

C.  Federal  Moratorium  on  Certain  Land  Developments 

On  February  23,  1993,  Myron  Knudson,  head  of  the  Water 
Program  in  Region  6,  issued  a  letter  explaining  Region  6's 
rationale  for  why  it  could  not  initiate  formal  consultation  under 
Section  7  of  the  ESA.  A  copy  of  this  letter  is  attached  as  Exhibit 
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"C. "   I  hope  that  this  subcommittee  will  be  as  outraged  by  this 
letter  as  I  am. 

First,  Mr.  Knudson  distorts  the  meaning  of  discharge  by 
asserting  that  land  development  and  home  construction  are  included 
within  the  scope  of  discharge  under  the  CWA.  By  this  contrivance, 
Mr.  Knudson  intentionally  denies  Overlook,  Inc.  use  of  the  general 
storm  water  discharge  permit — the  easiest  and  most  cost-effective 
means  for  Region  6  to  comply  with  the  ESA.  I  will  explain  this 
comment. 

During  the  fall  of  1992,  representatives  of  Overlook,  Inc.  met 
with  the  Regional  6  Regional  Administrator  and  General  Counsel  to 
discuss  possible  means  of  EPA  conducting  Section  7  consultations  in 
connection  with  the  general  storm  water  discharge  permit  for  Texas. 
See  copy  of  November  13,  1992  letter  regarding  meeting,  attached  as 
Exhibit  "D."  A  methodology  based  on  the  Corps  of  Engineers 
approach  was  presented.  In  short,  Overlook,  Inc.  would  be 
responsible  for  all  cost  and  work  in  preparing  the  BA  and 
negotiating  the  mitigation  terms  with  the  FWS .  Overlook,  Inc.  would 
drop  its  individual  discharge  permit  application  and  convert  to 
coverage  under  the  general  permit.  Minimal  resources  within  the 
Water  Program  of  EPA  would  be  required.  Progress  toward  this 
solution  ceased  when  the  Regional  Administrator  left  on  January  20, 
1993. 

Second,  Mr.  Knudson  states  that  Region  6  does  not  have 
the  resources  to  process  and  issue  an  individual  permit  within  the 
foreseeable  future.  Pursuant  to  a  court  order  from  the  9th  Court 
of  Appeals,  EPA  adopted  a  rule  on  December  18,  1992  requiring 
individual  permits  to  be  acted  upon  within  one  year  of  submittal. 
I  can  not  reconcile  the  EPA  rule  (40  CFR  §  122.26(e) (7) (i) (A)  with 
the  Region  6  position. 

Third,  Mr.  Knudson  states  in  his  Paragraph  4  that  even  if 
Overlook,  Inc.  or  any  one  else  already  had  incidental  take 
authorization  under  Section  7  or  10a,  we  still  could  not  utilize 
the  general  storm  water  permit.  We  would  have  to  wait  for  some 
further  discharge  permit  from  EPA  which  would  occur  when  Region  6 
had  the  resources  and  time  to  issue  such  a  permit.  In  other  words, 
any  development  of  land  needing  an  incidental  take  permit  from  FWS 
could  not  legally  start  construction  because  a  discharge  permit 
from  EPA  Region  6  could  not  be  obtained.  The  CWA  requires  a  permit 
to  discharge  storm  water  runoff  but  Region  6  was  providing  no  means 
for  complying  with  the  procedures  promulgated  by  EPA,  in  effect,  a 
federal  moratorium  on  land  development  which  requires  an  incidental 
take  authorization  under  the  ESA.  I  consider  Region  6's  position 
a  violation  of  Overlook,  Inc.'s  rights  under  the  ESA,  the  CWA  and 
the  due  process  protections  provided  by  the  Unites  States 
Constitution. 
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The  attorney  for  Overlook,  Inc.  received  a  second  letter 
from  EPA  Region  6  stating  that  it  had  reconsidered  its  February  23, 
1993  letter  and  would  allow  a  project  that  had  received  a  Section 
10a  permit  to  utilize  the  Texas  general  storm  water  discharge 
permit.  A  copy  of  the  June  23,  1993  letter  is  attached  as  Exhibit 
"E. "  This  letter  effectively  ends  the  moratorium  but  does  not 
adequately  address  Overlook,  Inc.'s  rights  under  the  ESA. 

In  the  second  paragraph  of  page  2,  Mr.  Joe  Winkle,  acting 
Regional  Administrator,  states  that  the  general  NPDES  permit  can  be 
used  if  a  10a  permit  has  been  issued  "...because  the  impacts  of  the 
developments,  including  any  incidental  takes  would  have  already 
been  addressed  and  authorized  by  the  FWS  prior  to  NPDES  permit 
coverage."  What  Mr.  Winkle  has  described  is  the  purpose  and 
function  of  Section  7  consultations.  Other  than  avoiding  the 
"burden"  and  obligation  of  initiating  Section  7  consultations,  no 
other  reason  is  apparent  for  the  distinction  Mr.  Winkle  makes 
between  a  10a  permit  and  a  Section  7  consultation.  Anyone  familiar 
with  the  ESA  will  understand  the  legal  fabrication  Region  6  is 
attempting  to  perpetuate  by  allowing  general  permit  coverage  with 
10a  permits  but  not  with  Section  7  consultations.  While  Region  6 
claims  a  mechanism  is  available  to  Overlook,  Inc.  to  comply  with 
the  ESA  and  CWA,  Region  6  ignores  Overlook,  Inc.'s  rights  under 
Section  7  and  EPA's  obligation. 

III.  Conclusions  and  Recommendations 

When  Overlook,  Inc.  received  the  March  12,  1992  letter  from 
FWS  requiring  incidental  take  authorization  to  construct  the 
proposed  development,  we  had  three  options  for  complying  with  the 
ESA. 

One  option  was  to  wait  for  the  Balcones  Canyonland 
Conservation  Plan.  ("BCCP")  We  rejected  this  option  because  of 
the  great  uncertainty  as  to  when  the  BCCP  would  receive  approval 
and  the  greater  uncertainty  as  to  when  our  project  would  receive 
the  benefit  of  the  BCCP.  Under  some  funding  plans,  the  Overlook  at 
Cat  Mountain  development  might  have  to  wait  five  or  more  years 
after  plan  approval  before  receiving  ESA  clearance  to  build. 

A  second  option  was  to  process  a  Section  10a  permit.  We  knew 
that  on  a  national  basis  relatively  few  10a  permits  had  ever  been 
issued.  A  local  mall  development  took  two  years  to  receive  its 
Section  10a  permit.  Because  the  10a  process  provided  no  certainty 
as  to  time  or  process,  we  believed  it  was  not  the  most  cost 
effective  approach. 

The  third  option  was  to  pursue  a  Section  7  consultation 
through  EPA.  The  requirements  of  the  ESA  were  clear  as  to  the 
obligations  on  EPA  and  the  FWS  for  processing  the  consultation. 
The  local  office  of  FWS  has  been  helpful  in  this  ordeal,  but  lacks 
the  authority  to  compel  EPA  or  any  federal  agency  to  obey  the  ESA. 
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with  hindsight,  I  can  state  that  our  trust  in  the  federal 
government  (Region  6)  to  obey  the  laws  established  by  Congress  were 
misguided.   We  clearly  expected  too  much  of  EPA. 

In  light  of  the  problems  I  have  presented,  I  urge  this 
subcommittee  to  amend  the  ESA  in  ways  so  that  other  citizens  do  not 
suffer  our  fate.  Providing  citizens  access  to  the  Section  7 
process  without  a  federal  nexus  is  one  solution.  Compelling 
compliance  with  the  ESA  through  the  courts  is  not  economically 
feasible  for  the  typical  landowner  or  land  developer.  Clearly,  a 
federal  agency  which  takes  the  position  that  it  will  not  obey  the 
law  until  sued  has  abused  its  powers  and  acted  arbitrarily. 
Perhaps  if  the  bureaucrats  who  have  caused  so  much  harm  and  damage 
to  Overlook,  Inc.  could  be  held  personally  accountable  for  their 
acts,  they  might  be  more  responsive  to  the  needs  of  the  people  and 
willing  to  work  to  find  solutions  instead  of  cause  problems. 

Thank  you  for  the  opportunity  to  present  my  testimony  and  I 
hope  that  you  and  Congress  will  amend  the  ESA  so  that  its 
requirements  can  be  met  in  a  predictable  and  reasonable  fashion. 

c:\rk\»pencer.8ta 
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CHRONOLOGY  OF  EVENTS 

May  6,  1992  -  Individual  Stormwater  Discharge  Permit  Application 
received  by  Brent  Larsen  and  request  for  EPA  to  initiate  Section  7 
formal  consultation  with  FWS. 

May  26,  1992  -  Telephone  conference  with  Brent  Larsen  to  inquire  as 
to  status  of  requested  Section  7.  Response  that  no  action  taken 
and  that  individual  permits  would  not  be  looked  at  until  October  1, 
1992. 

May  27,  1992  -  Transmittal  of  FWS  letter  regarding  Overlook  at  Cat 
Mountain  as  requested  by  Brent  Larsen  to  verify  that  endangered 
species  present  and  that  a  Section  7  is  necessary. 

May  29,  1992  -  Brent  Larsen  notifies  me  that  he  wants  to  talk  to 

FWS. 

June  3,  1992  -  Telephone  conference  with  Pat  0' Conner  of  FWS  that 
he  had  spoken  to  Brent  Larsen. 

June  8,  1992  -  Telephone  conference  with  Brent  Larsen.  Section  7 
issue  being  sent  to  EPA  regional  and  national  headquarters  Legal 
Department  for  review  and  determination. 

July  22,  1992  -  Telephone  conference  with  Brent  Larsen  regarding 
status  of  Legal  Department  review  of  Section  7  request.  Nothing  to 
report. 

July  23,  1992  -  Conference  with  Buck  Wynne  regarding  Section  7 
request.   Mr.  Wynne  agrees  to  look  into  the  matter. 

August  17,  1992  -  Telephone  conference  with  Brent  Larsen  regarding 
status  of  Section  7  consultation  -  nothing  to  report. 

September  9,  1992  -  Final  general  permit  for  construction  site 
discharges  published  in  Federal  Register. 

September  1992  -  Numerous  telephone  calls  to  EPA  regarding  status 
of  Section  7  request. 

October  8,  1992  -  Second  meeting  with  Buck  Wynne  with  Regional 
Counsel  George  Alexander  present  to  discuss  methodology  for  EPA  to 
conduct  Section  7  with  minimal  EPA  resources.  Tacit  confirmation 
of  legality  of  nexus  requiring  Section  7  consultation. 

October  12-15,  1992  -  Preparation  and  transmittal  of  draft 
engagement  letter  and  materials  requested  by  Buck  Wynne  and  George 
Alexander  to  be  used  by  EPA  to  develop  Section  7  methodology. 

November  1992  -  Telephone  conferences  with  George  Alexander  and 
Brent  Larsen  regarding  status  of  Section  7  request.  Three  weeks 
needed  to  schedule  meeting  with  EPA  personnel. 
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November  12,  1992  -  Letter  from  Joe  D.  Winkle,  Deputy  Regional 
Administrator  regarding  Region  VI  draft  policy  on  Section  7  and 
request  to  National  Headquarters  for  "fast  turn  around  on  review." 

December  1,  1992  -  Meeting  with  Jack  Ferguson,  Brent  Larsen,  Pat 
Rankin,  Yvonne  Vallette,  et  al.  of  EPA  to  try  to  resolve  Section  7 
issues.  Engagement  letter  executed  for  Biological  Assessment 
preparation  by  applicant  and  designation  of  applicant  as  nonfederal 
representative  for  informal  consultation.  Jack  Ferguson  wants  to 
use  informal  consultation  process  to  meet  ESA  requirements.  EPA  to 
send  delegation  to  Austin  FWS  office  to  see  if  informal 
consultation  is  satisfactory  to  FWS.  Applicant  voices  objection  to 
engagement  letter  that  it  does  not  address  formal  consultation. 
Applicant  assured  that  EPA  attempts  with  informal  consultation  did 
not  waive  applicant's  rights  to  a  formal  consultation. 

December  3,  1993  -  Letter  to  Pat  Rankin  confirming  verbal 
agreements  at  December  1,  1992  meeting. 

December  22,  1992  -  Meeting  with  Jana  Grote  of  FWS  in  Austin,  Texas 
regarding  "may  effect"  status  of  project. 

December  28,  1992  -  Letter  to  Brent  Larsen  reporting  on  meeting 
with  Jana  Grote  of  FWS. 

January  7,  1993  -  Transmittal  of  Biological  Assessment  to  Brent 
Larsen  and  Yvonne  Vallette.  Request  clearance  to  submit  Biological 
Assessment  to  FWS  for  January  25,  1993  meeting  with  FWS. 

January  22,  1993  -  Receive  comments  on  Biological  Assessment  from 
Bill  Cox,  Federal  Assistance  Section. 

January  25,  1993  -  Conference  with  Joe  Johnston  of  FWS  to  determine 
whether  FWS  will  concur  in  opinion  that  the  project  is  not  likely 
to  have  adverse  effect.  Additionally,  does  FWS  require  formal 
consultation.   Meeting  constitutes  informal  consultation. 

January  26,  1993  -  Letter  to  Jack  Ferguson  outlining  results  of 
informal  consultation  with  Joe  Johnston. 

January  27,  1993  -  Transmittal  of  revised  Biological  Assessment  to 
Brent  Larsen  and  Yvonne  Vallette. 

February  2,  1993  -  Telephone  conference  with  Brent  Larsen  regarding 
status  of  Biological  Assessment  being  approved  by  EPA  so  that  the 
Biological  Assessment  can  be  delivered  to  FWS.  Brent  Larsen  states 
that  more  review  is  needed. 

February  4,  1993  -  Meeting  at  EPA  Region  VI  regarding  delay  in 
Region  VI  initiating  formal  consultation. 
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February  11,  1993  -  Letter  from  Jack  Ferguson  citing  Region  VI 
reconsideration  of  the  matter  because  of  meeting  with  FWS 
personnel.  Mr.  Ferguson  states  that  FWS  cannot  separate  the  direct 
and  indirect  effects  of  a  federal  action. 

February  17,  1993  -  Response  to  February  11,  1993  letter. 

February  18,  1993  -  Letter  to  Jack  Ferguson  reminding  him  that  BCCP 
is  strictly  a  voluntary  program. 

February  23,  1993  -  Letter  signed  by  Myron  Knudson  that  no  Region 
VI  resources  available  for  individual  discharge  permits  and  that 
Section  7  consultation  with  general  permit  not  allowable.  Letter 
states  that  any  project  requiring  incidental  take  authority  from 
FWS  cannot  use  general  discharge  permit. 

March  25,  1993  -  FWS  issues  letter  stating  that  storm  water 
discharge  from  construction  of  Overlook  at  Cat  Mountain  would  not 
have  any  direct  effect  on  the  golden  cheeked  warbler.  Adverse 
effect  to  warbler  caused  by  the  development  itself. 

April  8,  1993  -  Letter  to  Joe  winkle,  acting  Regional  Administrator 
for  Region  VI  challenging  the  legal  and  factual  basis  of  February 
23,  1993  letter,   Copy  of  March  25,  1993  FWS  letter  sent. 

May  11,  1993  -  Follow-up  letter  to  Joe  Winkle  regarding  lack  of 
response  to  April  8,  1993  letter  to  Region  VI. 

June  23,  1993  -  Letter  from  Joe  Winkle  stating  that  Section  10a 
permits  can  use  general  discharge  permits.  No  mention  of  Section 
7  consultation  is  made. 
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_>rt0n'%         UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

?      ^\      Tj  REGION* 

1  r^M^  g  i*«  Ross  avenue 

*    V\l/y    3  DALLAS,  TEXAS  75202-2733  3r, 

February   23,    1993 

REPLY    TO:       6W-PM 

Mr.  Robert  Kleeman,  Esq. 
Minter,  Joseph  &  Thornhill,  P.C. 
811  Barton  Springs  Road,  Suite  800 
Austin,  Texas   78704-1166 

Re:   Endangered  Species  Act  Section  7  Consultation  for  the  . 
•  "   Development 

Dear  Mr.  Kleeman: 

In  light  of  recent  discussions  with  the  U.S.  Fish  and  Wildlife 
Service  (FWS) ,  Region  6  has  come  to  the  following  conclusions 
regarding  your  client's  requests  for  formal  consultation  under 
Section  7  of  the  Endangered  Species  Act  (ESA) : 

1.  Since  FWS  has  indicated  there  will  be  an  adverse  impact 
(taking)  due  to  the  proposed  development,  formal  consultation 
under  ESA  Section  7  will  be  required  before  a  •  National 
Pollutant  Discharge  Elimination  System  (NPDES)  permit  for  the 
discharge  of  construction  site  runoff  can  be  issued. 

2.  Part  I.B.3.e.  of  the  baseline  general  permit  for  construction 
site  runoff  issued  September  9,  1993  (NPDES  Permit  No. 
TXR100000)  does  not  authorize  coverage  for  "storm  water 
discharges  from  construction  sites  if  the  discharges  may 
adversely  affect  a  listed  or  proposed  to  be  listed  endangered 
species  or  its  critical  habitat."  FWS  has  informed  Region  6 
the  direct  and  indirect  impacts  of  the  discharge  would  be 
considered  together,  and  would  not  be  separated  in  the  FWS's 
biological  opinion  of  "jeopardy"  or  "no  jeopardy."  Therefore, 
whenever  a  project  "may  adversely  affect"  an  endangered 
species,  coverage  under  the  existing  baseline  general  permit 
will  not  be  possible. 

3.  Since  coverage  under  the  existing  general  permit  is  not 
possible,  Region  6  will  enter  into  formal  consultation  with 
FWS  at  the  time  we  will  be  taking  a  Federal  Action  (issuing  a 
permit)  requiring  Section  7  consultation.  Due  to  the  current 
backlog  of  process  waste  water  and  storm  water  NPDES  permit 
applications,  Agency  permitting  priorities,  and  limited 
resources,  it  will  likely  be  some  time  before  we  will  be  able 
to  process  your  client's  individual  permit  application. 


pmiorr  C 


152 


4.  Given  the  large  number  of  industrial  facilities  and 
construction  projects  requiring  NPDES  storm  water  permits, 
issuance  of  general  permits  covering  large  numbers  of 
dischargers  will  have  a  higher  priority  than  individual 
applications.  It  is  likely,  therefore,  that  we  will  address 
the  area  which  includes  your  client's  project  with  a  general 
permit  for  construction  site  runoff.  Region  6  will  be  closely 
following  progress  on  the  Balcones  Canyonlands  Conservation 
Plan  (BCCP) .  It  is  likely  that  once  the  BCCP  is  approved  by 
FWS  and  an  ESA  Section  10  permit  issued,  Region  6  could 
develop  a  general  permit  for  construction  sites  in  the  area 
covered  by  the  BCCP. 

In  summary,  since  Region  6  currently  has  no  resources  to  issue 
individual  NPDES  storm  water  permits,  we  will  not  be  taking  a 
Federal  Action  requiring  ESA  Section  7  consultation  at  this  time. 
As  soon  as  resources  are  available,  we  will  reinitiate  action  on 
your  client's  permit  application  and  enter  into  formal  consultation 
with  the  FWS.  To  assist  you  in  planning  for  future  Section  7 
consultation  on  the  ^  .  project,  we  have 

enclosed  comments  on  the  latest  draft  of  the  biological  assessment. 

Given  our  resource  constraints  and  program  priorities,  it  is  likely 
that  a  general  permit  for  the  area  covered  by  the  BCCP  (once 
approved)  would  be  issued  and  available  to  your  client  prior  to 
issuance  of  an  individual  permit.  We  encourage  you  and  your 
clients  to  participate  in  and  support  finalization  of  the  BCCP. 

We  encourage  your  client  to  continue  discussions  with  the  FWS. 
Please  inform  us  if  the  FWS  position  on  your  client's  project 
changes. 

If  you  have  any  questions,  please  contact  Brent  Larsen,  of  my 
staff,  at  214-655-7523. 

Sincerely, 

Myron  0.  Knudson,  P.E. 

Director 

Water  Management  Division  (6W) 

Enclosure 

cc:   Ms.  Jana  Grote,  U.S.  Fish  &  Wildlife  Service 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

REGION  6 

1445  ROSS  AVENUE.  SUITE  120C 

DALLAS.  TX  752C2-2723 


SjV  \  3  --- 
Mr.  Robert  Kleeman 
Minter,  Joseph  &  Thornhill,  ?.C. 
811  Barton  Springs  Road,  Suite  800 

Re:   National  Pollutant  Discharge  Elimination  System  (NPDES) 
Permits  for  Construction  Site  Storm  Water  Runoff 

Dear  Mr.  Kleeman: 

Thank  you  for  your  letter  of  October  15,  1992,  suggesting  an 
approach  for  Endangered  Species  Act  consultations  for 
construction  storm  water  permits.   Region  6  has  prepared  a  draft 
policy  on  this  subject,  which  has  been  forwarded  to  EPA 
Headquarters  for  review.   We  have  requested  a  fast  turn-around 
and  hope  to  finalize  the  necessary  implementation  procedures  in 
the  next  few  weeks. 

We  anticipate  granting  your  client's  request  for  designation 
under  Section  7  of  the  Endangered  Species  Act  as  the  "non-Federal 
representatives"  for  consultations  with  the  U.S.  Fish  and 
Wildlife  Service  on  the  Lake  Pointe  and  Overlook  at  Cat  Mountain 
projects.   Prior  to  formal  designation,  I  would  like  to  invite 
you  to  meet  with  my  staff  to  discuss  your  client's  role  as  a  non- 
Federal  representative  for  informal  consultation  and  preparation 
of  any  bioloaical  assessment  that  may  be  required.   My  staff  will 
be  in  contact  with  you  to  set  up  the  meeting  as  soon  as  our 
policy  is  ready  to  implement. 

If  you  have  any  questions,  Dlease  contact  3rent  Larsan,  of  mv 
staff,  at  (214)  655-7523. 

Sincerely  yours. 


B.  J.  Wynne       " 

Regional  Administrator  (6A) 
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REGION  6 

1445  ROSS  AVENUE,  SUITE  1200 

DALLAS.  TX  75202-2733 


'EiVED 
v  1333 


Robert  Kleeman,  Esquire 

Minter,  Joseph  &  Thornhill,  P.C. 

811  Barton  Springs  Road 

Suite  800 

Austin,  Texas  787704-1166 

Re:   Southwest  Travis  County,  Ltd.  and  Overlook,  Inc. 

Dear  Mr.  Kleeman: 

This  responds  to  your  correspondence  regarding  concerns  over  the 
situation  in  which  your  clients  find  themselves,  i.e.,  being 
unable  to  construct  housing  developments  in  the  Balcones  area 
without  violating  Section  9  of  the  Endangered  Species  Act  (ESA) , 
16  U.S.C.  §1538,  and  Section  301(a)  of  the  Clean  Water  Act  (CWA) , 
33  U.S.C.  §1311(a).   I  regret  it  has  taken  so  long  to  answer  that 
correspondence,  but  this  is  a  difficult  problem  with  no  easy 
answers.         v 

EPA  is  currently  working  with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  on  a  national  level  to  develop  an  agreement  between  our 
Agencies  on  how  to  handle  ESA  consultations  associated  with  CWA 
programs  in  a  more  efficient  manner.   In  addition,  EPA  is  also 
reviewing  on  a  national  level  the  appropriate  approaches  in 
handling  matters  such  as  your  clients'  situation. 

Region  6  is  working  with  our  Headquarters  program  office  to 
implement  the  NPDES  storm  water  program  in  a  manner  to  provide 
the  maximum  protection  to  the  environment  with  the  limited 
resources  at  our  disposal.   Our  program  priorities  in  the  storm 
water  area  must  remain  issuance  of  storm  water  permits  for  large 
and  medium  municipal  separate  storm  sewer  systems,  followed  by 
general  permits  for  discharges  of  storm  water  associated  with 
industrial  activity,  followed  by  individual  permits  for  on-going 
discharges  of  storm  water  from  industrial  facilities,  followed  by 
individual  permits  for  temporary  discharges  of  construction  site 
runoff.   At  this  time  there  are  no  EPA  resources  available  for 
the  issuance  of  individual  permits  for  storm  water  runoff  from 
industrial  activities,  including  construction.   Accommodating  an 
applicant's  desire  for  a  faster  and  easier  mechanism  to  obtain 
authorization  for  an  incidental  take  of  an  endangered  species 
would  not  appear  to  be  justification  for  changing  our  program 
priorities . 
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Region  6  is  exploring  various  options  for  providing  permit 
coverage  where  a  project  may  adversely  impact  an  endangered 
species  or  its  critical  habitat.   Most  options  under 
consideration  would  take  some  time  to  implement.   However,  at 
least  one  option  is  available  today  -  prior  coverage  under  a  ESA 
§10  permit  issued  by  the  FWS. 

We  have  reviewed  the  endangered  species  regulations  at  50  CFR 
Part  402,  especially  with  regard  to  the  definition  of  "effects  of 
the  action."    It  is  our  opinion  that  a  project  that  has  obtained 
a  ESA  §10  permit  issued  by  the  FWS  would  be  eligible  for  coverage 
under  the  existing  National  Pollutant  Discharge  Elimination 
System  (NPDES)  general  permit  No.  TXR100000,  because  the  impacts 
of  the  development,  including  any  incidental  takes,  would  have 
already  been  addressed  and  authorized  by  the  FWS  prior  to  NPDES 
permit  coverage.   FWS  has  indicated  that  the  ESA  S10  permit 
process  continues  to  be  available  to  developers  in  Travis  County. 

As  you  and  your  clients  have  informed  Region  6,  your  client's 
desire  to  use  the  ESA  §7  consultation  process  in  lieu  of  the  ESA 
§10  permit  process  was  motivated,  in  part,  on  deadlines  for  U.S. 
Fish  and  Wildlife  action  in  the  ESA  §7  process  lacking  in  the  ESA 
§10  permit  process.   However,  it  appears  the  potential  time 
advantages  gained  in  obtaining  incidental  take  authorization 
under  the  ESA  §7  process  will  be  negated  by  the  backlog  of  NPDES 
permits  Region  6  has  in  front  of  your  client's  applications  and 
the  administrative  procedures  of  NPDES  permit  issuance.   Issuance 
of  an  NPDES  permit  involves  public  notice  and  an  opportunity  for 
public  comment.   Given  the  controversy  in  the  Austin  area 
surrounding  endangered  species  and  development  in  general, 
requests  for  public  hearings  and  third  party  challenges  to  the 
permit  are  almost  certain.   Public  hearings  and  permit 
challenges,  including  evidentiary  hearing  requests,  can  delay 
issuance  of  individual  permits  for  months  or  even  years.    Any 
delays  caused  by  challenges  to  a  proposed  permit  are  beyond  the 
control  of  Region  6.   It  is  likely  your  clients  could  complete 
their  applications  for  ESA  §10  permits  and  then  be  covered  by 
NPDES  general  permit  No.  TXP.100000  much  faster  than  the  Region 
will  be  able  to  act  on  their  applications  and  issue  final 
individual  permits. 

In  summary,  there  is  an  existing  mechanism  for  EPA  to  provide 
timely  NPDES  permit  coverage  for  construction  projects  impacting 
endangered  species.   We  suggest  your  clients  work  directly  with 
U.S.  Fish  and  Wildlife  on  ESA  §10  permits.   As  soon  as  a  ESA  §10 
permit  has  been  issued,  your  clients  may  file  a  Notice  of  Intent 
for  coverage  under  NPDES  general  permit  No.  TXR100000. 
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If  you  have  any  questions,  please  contact  Mr.  Brent  Larsen,  of  my 
staff,  at  (214)  655-7523. 


Job  d.    Winkle 

Acting  Regional  Administrator  (6A) 
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STATEMENT  OF  DR.  FRED  PURCELL 

LANDOWNER,  DEVELOPER 

AUSTIN,  TEXAS 

Proposals  for  Improving  Opportunities  for 

Landowner  and  Developer  Compliance  Under 

the  ESAct 

Before  the  House  of  Representatives 

Merchant  Marine  and  Fisheries  Committee 

Subcommittee  on  Environment  and  Natural  Resources 

San  Marcos,  Texas 
July  6,  1993 

Mr.  Chairman  and  members  of  the  Subcommittee.  I  am  Fred  Purcell.  I 
develop  real  estate  in  Austin,  Texas.  I  am  grateful  that  you  are 
holding  these  hearings  today.  I  cannot  overstate  the  importance  of 
them  or  the  adverse  impact  that  the  ESAct  and  enforcement  policies 
thereof  have  had  on  my  life  over  the  last  six  years.  I  will  be 
asking  you  to  consider  and  support  specific  proposals  for  the  way 
in  which  species  are  protected  so  that  private  property  rights  are 
no  longer  ignored.  Let  me  assure  you  that  I  am  sensitive  to  the 
spirit  and  intent  of  the  ESAct  and  have  no  desire  that  it  be 
compromised.  However,  "the  Fish  and  Wildlife  Service  is  becoming 
more  aggressive  in  applying  the  ESAct  to  private  lands  and  if 
pending  legislation  is  adopted,  the  situation  will  only  get 
worse. "' 

I  have  always  considered  myself  an  "environmentalist"  and  eagerly 
supported  the  preservation  and  protection  of  "endangered  species"; 
however,  as  a  victim  of  the  misapplication  of  the  ESAct,  I  am 
frustrated,  despairing,  and  disillusioned  by  the  regulatory  impact 
of  what  probably  once  was  a  well  intentioned  endeavor. 

In  1983  I  practiced  dentistry  in  Austin,  TX.  At  that  time  a 
partnership  was  formed  to  purchase  162  0  acres  in  western  Travis 
County.  The  project  so  inspired  me  that  I  sold  my  dental  practice 
to  devote  my  full  attention  to  it.  Prior  to  acguisition,  I  reviewed 
the  City  of  Austin  master  plan  which  had  a  section  Showing  existing 
and  potential  environmental  constraints  to  development;  the 
property  had  none.  I  also  learned  that  the  Nature  Conservancy  had 
been  offered  the  property  by  the  prior  ownerB  for  $1,000,000  in 
1982  or  1933;  the  Conservancy  declined  to  buy  it.  The  partnership 
purchased  the  property  for  $13,000,000.  In  addition,  I  purchased  a 
19  acre  tract  for  $600,000  adjoining  the  larger  tract. 


Qraenspeak.  January  1992 . 
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In  1984,  3M  purchased  land  across  ths  street  from  our  property; 
Sohlumberge  also  purchased  land  across  the  street  from  our 
property.  Both  companies  then  proceeded  to  construct  large 
corporate  facilities.  The  ranch  road  on  which  our  property  fronted 
was  designated  to  become  the  outer  Loop  of  Austin.  A  1,200,000 
square  foot  mall  6ite  was  purchased  and  announced  very  near  our 
project.  As  a  result,  the  value  of  our  property  soared.  We  sold  the 
large  tract  of  property  for  $47,000,000.  The  smaller  tract  was 
contracted  for  sale  for  $3,500,000. 

The  city  of  Austin  then  implemented  a  series  of  measures  to  halt 
the  potential  growth  of  the  area.  The  Lake  Travis  Watershed 
Ordinance  was  enacted;  the  area  was  annexed;  the  northwest  growth 
management  plan  was  passed;  the  Hill  Country  Roadway  Ordinance  was 
enacted.  The  Texas  state  Legislature  later  would  mandate  the  City 
of  Austin  to  deannex  the  areas.  Efforts  to  halt  growth  through 
restriction  of  utilities,  watershed  ordinances,  illegal 
annexations,  traffic  ordinances  and  growth  management  plans  failed. 

However,  the  measures  described  above  took  their  toll  on  the 
parties  to  whom  we  had  sold.  The  sales  transaction  had  to  be 
restructured  and  our  partnership  took  back  all  but  300  acres  of  the 
original  1600  sold.  We  then  sold  tracts  to  SAS  Institute  and  Vista 
Chemical  Co.  These  companies  later  built  corporate  facilities  on 
the  land.  Approximately  150  homes  have  been  built  in  the 
subdivision  along  with  swimming  pools  and  other  amenities. 
Approximately  $20,000,000  has  been  spent  on  infrastructure. 

Staff  members  of  the  city  of  Austin's  environmental  department  then 
took  leave  of  absences  to  petition  the  Dept.  of  Interior  for 
endangered  species  listings  for  various  invertebrates  in  an  effort 
to  use  the  ESAct  as  a  vehicle  to  halt  growth  in  western  Travis  Co. 
and  the  construction  of  the  Outer  Loop.  It  was  also  expressed  that 
a  goal  was  to  acquire  parkland  and  preserves  in  this  area.  The  fact 
that  the  person  petitioning  for  the  listing  had  no  expertise  in  the 
field  of  invertebrate  zoology  angered  local  scientists  and  myself. 

No  public  hearings  were  held  for  the  invertebrate  species  affecting 
our  land;  due  process  was  ignored  as  F&W  responded  to  pressures  and 
false  allegations  of  the  local  environmental  community  and  City  of 
Austin  environmental  staff.3  The  emergency  listings  were  successful 


We  were  in  the  process  of  identifying  some  sinkholes  and 
donating  them  to  the  Texas  System  of  Natural  Laboratories. 
At  a  meeting  with  the  environmental  department  of  the  City 
of  Austin  to  discuss  the  boundaries  of  the  donations,  a 
city  staff  member  left  the  meeting  to  call  Earthfirstl 
members  to  stage  a  "sit  in"  at  our  property  to  persuade  us 
to  give  more  land  than  proposed.  Allegations  were  made  that 
we  would  fill  the  sinkholes  with  cement  which  we  never  said 
we  would  do;  in  fact,  the  purpose  of  the  meeting  was  to 
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mainly  due  to  pressure  applied  by  Earthf irstl ;  development  was 
haltad;  it  wai  asserted  that  the  invertebrates  on  our  property  were 
found  nowhere  else  in  the  world,  an  assertion  which  was  later 
proved  incorrect.  The  Baleones  Canyonland  Conservation  Plan 
("BCCP")  was  hailed  as  the  master  plan  for  solving  our  problems;  in 
reality,  its  effect  was  to  serve  as  the  blueprint  for  procuring 
thousands  of  acres  of  parkland  (preserve)  and  as  the  vehicle  to 
continue  to  regulate  development  activities  and  land  use  in 
Austin's  ETJ  (areas  not  within  the  corporate  city 
limits) . 

USFfiW  summoned  myself  and  the  general  partner  of  our  partnership  to 
a  meeting  to  explain  the  impact  of  the  listing  as  it  related  to 
enforcement  by  USFfiW.  They  explained  that  the  property  was  not 
being  designated  as  "Critical"  habitat  and,  therefore,  we  were  not 
eligible  for  compensation  from  the  government.  We  were  asked 
somewhat  heavy  handedly  to  hire  their  consultants  to  conduct 
surveys  of  the  property  and  to  construct  gates  over  the  identified 
sinkholes.  We  did  so  at  substantial  cost. 

At  that  initial  meeting,  we  were  introduced  to  Helen  Ballew,  a 
staff  member  of  the  Nature  Conservancy,  whom  we  later  learned  was 
married  to  Bill  Bunch,  the  head  counsel  for  Earthf irst! .  We  were 
later  to  learn  that  Ms.  Ballew  was  a  local  environmental  activist. 
She  was  asked  to  give  us  information  of  how  we  could  donate  our 
land  to  the  Nature  Conservancy  since  it  would  no  longer  have  value 
as  a  development  project.  She  did  a  fine  job  of  describing  the  tax 
advantages  of  donating  the  land  to  the  Conservancy.  When  we  asked 
if  representatives  of  the  Texas  System  of  Natural  Laboratories 
could  attend  subsequent  meetings  along  with  Ms.  Ballew,  we  were 
told  they  were  not  welcome;  yet,  Ms.  Ballew  always  was. 

We  proceeded  to  donate  the  areas  which  were  identified  under  the 
survey  to  Texas  System  of  Natural  Laboratories.  However,  we  would 
not  be  allowed  to  develop  the  remaining  areas  as  had  been  agreed. 
We  soon  had  a  sales  contract  with  Inland  Laboratories  Which 
required  that  USFfiW  provide  a  clearance  letter  for  a  site  not 
within  the  donated  areas.  They  would  not  and  a  $750,000  sale  was 
lost. 

We  were  being  told  by  members  of  the  environmental  staff  of  the 
City  of  Austin  that  we  would  have  to  sell  our  property  to  the  BCCP 
for  $3,ooo  per  acre;  our  basis  in  the  property  by  that  time  was 
$15,000  per  acre.  We  had  spent  millions  of  dollars  for  utilities 
and  roadways. 

In  early  1991  NCNB/FDIC  began  foreclosure  proceedings  on  our 
property;  in  June  of  1991  the  property  was  sold  to  a  new 
partnership  which  acquired  the  FDIC  notes.  There  were  sixteen 


discuss  the  donations. 
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partners  in  the  original  partnership.  The  development  company  I 
work  for  was  able  to  participate  in  the  new  partnership  as  the 
developer.  The  other  fourteen  members  of  the  partnership  lost  their 
entire  investment  and  sold  to  avert  being  sued  for  deficiency 
judgements;  several  of  the  partners  were  forced  to  file  bankruptcy. 

Our  property  had  once  appraised  for  over  $60,000,000;  at  the  time 
our  notes  were  sold,  the  7DIC  appraised  it  for  between  $6,000,000- 
$7,000,000,  one-half  of  what  we  originally  paid  for  the  property  in 
1983  yet  with  over  $20,000,000  in  improvements.  As  a  second  lien 
holder  on  the  two  tracts,  I  wrote  off  $6,000,000  in  uncollectible 
debts;  yet,  I  paid  NCNB/FDIC  the  entire  amount  I  owed  them-over 
$7,000,000.  My  savings  and  equity  have  been  wiped  out.  We  have  paid 
millions  of  dollars  in  taxes  and  consulting  fees.  I  am  now 
personally  liable  for  over  $10,000,000  in  new  debt. 

During  meetings  with  the  USF*W  in  May,  1991,  attorneys  for  the  new 
lender  and  myself  met  with  the  regional  director,  Bob  Short,  and  he 
gave  both  of  us  assurances  that  development  would  not  be  impacted 
by  the  enforcement  of  the  ESAct;  Mr.  Short  was  subsequently 
reassigned. 

The  BCCP  plan  continues  to  exist  in  its  embryonic  stage  after 
nearly  six  years;  this  is  no  accident;  rather,  it  is  the 
fulfillment  of  one  of  its  primary  goals-to  halt  growth.  Landowners 
have  virtually  been  shut  out  of  the  plan  process.  I  believe  the 
reason  for  this  is  that  landowners  were,  early  on,  identified  as 
the  primary  source  of  funding  for  the  plan.  Landowners  are  in  a 
minority;  it  is  the  minority  which  is  asked  to  pay  the  taxes  and 
fund  the  plans  and  programs. 

Texas  has  begun  an  economic  recovery;  land  values  have  risen  which 
presents  an  obstacle  to  one  of  the  primary  goals  of  the  plan-to 
acquire  land  for  parkB  and  preserves  very  inexpensively.  Some 
landowners  who  have  been  able  to  hold  on  to  their  property  through 
the  six  year  de  facto  moratorium  have  begun  to  take  the  position 
that  it  is  better  to  deal  directly  with  USP&W  rather  than  continue 
with  a  plan  in  which  in  they  have  been  given  no  input. 

We  are  currently  seeing  the  City  of  Austin  exerting  new  pressure 
through  a  proposed  moratorium  on  development  in  order  to  continue 
to  halt  growth  and  discourage  landowners  from  submitting  plans  to 
USFSW  for  exemptions. 

We  are  also  experiencing  continued  efforts  by  USFSW  to  lower  the 
value  of  land  through  changing  regulatory  policies  so  that  land  can 
be  acquired  at  a  lower  price  by  the  government  or  other  public 
entities.  Rules  change  continually  as  to  what  constitutes  an 
"incidental  take".  Private  landowners  are  treated  much  differently 


161 


JUL  01  '93   03:09PM 


than  municipal  or  federal  interests.3  Even  corporate  interests  are 
easier  able  to  maneuver  through  the  process  often  not  being 
required  to  obtain  permits.4 

Today,  the  plan  is  no  further  along  than  it  was  six  years  ago.  The 
federal  government  will  not  pay  any  compensation  for  the  land  nor 
will  they  fund  the  BCCP.  usf&w  is  more  intimidating  than  ever  and 
has  expanded  their  regulatory  control  over  all  of  western  Travis 
County  while  virtually  ignoring  enforcement  in  other  ranges  of  the 
supposedly  endangered  species. 

Our  project  has  been  restricted  for  six  years.  We  are  experiencing 
strong  demand  for  lots  and  other  real  estate  in  our  project.  There 
has  been  very  little  construction  since  1984.  Due  to  perceived 
problems  with  the  ESAct  and  USFtw,  we  cannot  participate  in  a 
market  that  would  help  us  recover  our  monetary  losses  and  service 
existing  debt.  While  I  sincerely  support  the  spirit  of  the  ESAct, 
it  is  not  fair  that  the  lives  of  people  are  ruined  by  its 
misapplication.  Indeed,  were  we  not  sensitive  to  the  need  for 
ecological  balances,  we  would  not  have  allowed  Texas  System  of 
Natural  Laboratories  to  conduct  experiments  on  our  property  for  the 
last  10  years.  I  think  it  is  fair  to  say  that  the  very  existence  of 


According  to  USFfiW  over  50  acres  of  habitat  have  been 
eliminated  for  local  roadways.  Other  than  conducting  bird 
surveys  and  supporting  the  BCCP,  no  mitigation  has  been 
required. ( Austin  Amsrloen  Statesman,  June  27.  19931 . 

Members  of  the  Sierra  Club  and  the  administrator  of  The 
Wild  Basin  Preserve,  a  Black  Capped  Vireo  Preserve  in 
Austin,  petitioned  for  a  permit  from  USF&W  to  clear  oak 
trees  and  cedar  trees  in  the  nature  preserve.  Twice,  they 
were  denied  the  permit.  The  petitioners  then  decided  they 
did  not  need  a  permit  and  cleared  the  habitat  for  a 
proposed  roadway.  No  fines  were  imposed,  no  mitigation  was 
required  and  no  permit  was  required  by  USF6W. 

However,  when  our  development  cleared  cedar  in  areas  never 
known  to  be  habitat  and  not  designated  as  "Critical" 
habitat,  USPfcW  asserted  a  violation  of  the  ESAct  which  is 
still  under  investigation.  The  effect  has  been  to  create 
uncertainty  in  the  minds  of  lot  buyers  about  the  viability 
of  the  development,  halt  development  and  lower  land  values. 


Construction  for  1,200,000  square  feet  for  3M  Austin  Center 
was  approved  in  October,  1990  by  USFfcW;  no  10a  or  Section 
7  permits  were  required  even  though  the  service  determined 

that  11  acres  of  habitat  would  be  destroyed.  (Austin 

American  Statesmen.  June  37,  1993.) 
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endangered  species  on  our  property  shows  a  sensitivity  in  this 
area.  I  know  many  others  who  chose  to  eradicate  their  problems 
rather  than  work  within  the  parameters  of  the  ESAct, 

In  order  to  balance  the  welfare  of  people  and  associated  economics 
with  the  intent  of  the  ESAct,  we  need  your  help  and  consideration 
for  the  following  proposals  for  changes  in  the  ESAct: 

PRIMARY  PROPOSALS 

1.  Mandate  that  the  ESA  no  longer  be  used  as  a  "TOOL"  for  growth 
management  and  to  transfer  property  or  its  use  from  the  private 
sector  to  the  public  sector. 

2.  Mandate  that  the  Federal  Government  pay  for  ecological  lands 
directly  or  through  the  funding  of  regional  plans. 

3.  Mandate  that  specific  "critical  habitat"  for  listed  species 

be  designated  only  at  the  time  of  listing  and  the  designation  of 
"potential  habitat"  be  eliminated. 

i.   Mandate  that  UNDER  50  C.F.R.  17.3-  the  "HARM"  definition,  when 
applied  to  habitat  or  modification  of  habitat,  be  specifically 

limited  to  the  already  identified  species'  CRITICAL  HABITAT.  i 

USF&W  has  ignored  the  intent  of  the  ESAct  as  it  relates  to  CRITICAL 
HABITAT  through  the  misapplication  of  the  HARM  definition  to  areas 
classified  as  POTBMTIAL  HABITAT.  The  effect  has  been  to: 

1.  Expand  their  regulatory  power  and  jurisdiction. 


U.S.  Federal  Code,  Title  16  defines  "take"  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  such  conduct. 
Later  the  term  also  embraced  any  destruction  or  alteration 
of  the  "critical  habitat"  of  an  endangered  species. 

Once  on  the  list,  a  "species"  and  its  "critioal  habitat" 

are  protected  against  any  potential  "harm"  which  states 

that  significant  habitat  modification  (the  intent  was 

clearly  "critioal"  habitat)  can  cause  a  "take"  if 

it  results  in  actual  injury  through  significant  disruption 

of  behavioral  characteristics  such  as  breeding,  feeding  and 

sheltering. 
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2.  Restrict  use  of  private  property  not  designated  "Critical". 

3.  Decrease  property  values. 

4.  Leave  landowners  with  no  options  for  compensation  from  the 

government  and  few  options  to  use  their  land  for  its 
intended  use. 

The  designation  of  "potential"  habitat  excludes  the  property  from 
condemnation  or  other  "take"  remedies  available  to  landowners  in 
which  they  could  receive  compensation  for  their  land;  yet,  under 
current  L'SFfiW  interpretations  which  allow  them  to  apply  the 
definition  of  "harm"  to  "potential"  habitat,  USFtW  is  restricting 
use  of  the  property  and,  therefore,  severely  impacting  values 
while  providing  no  compensation  avenues  to  affected 
landowners.'  THIS  is  perhaps  the  most  flagrant  ABUSE  OF  the 
ACT  IN  AUSTIN,  TZ  AT  THIS  TXMB. 

Many  landowners,  seeing  no  other  choices,  have  sold  their 
properties  to  organizations  such  as  the  Nature  Conservancy  or 
deeded  them  back  to  the  lender. 

SECONDARY  PROPOSALS 

1.  Mandate  that  individual  landowners,  corporations,  and  federal 
entities  be  under  the  same  regulatory  process  and  guidelines. 

2.  Mandate  that  the  exemption  process  be  made  more  reasonable,  less 
expensive,  more  expeditious,  and  more  accessible  to  private 
citizens. 

3.  Mandate  that  supplying  "false"  science  be  a  criminal  offense  and 
that  section  553(e)  of  Title  5,  U.S.  Code,  dealing  with  the 
petition  process  to  add  a  species  be  amended  to  delete 

"any  . . .  interested  person"  and  insert  "only  accredited 
scientists  in  that  field".  7 


A  landowner  in  Georgia  asked  USFSW  for  advise  on  protection 
of  a  woodpecker  in  her  private  woodlot.  They  told  her  that 
she  could  not  harvest  any  of  her  trees,  because  her  land 
might  be  "potential"  habitat  for  the  woodpeckers.  She 
threatened  to  file  a  suit  if  she  were  prevented  from 
cutting  a  tree  there,  and  USF&W  then  determined  her  land 
was  not  suitable  habitat  for  the  woodpecker,  after  all,  and 
allowed  her  to  harvest  her  trees.  (Qreenlpeak.  January 
1992.) 


In  Austin  where  the  Act  has  been  used  as  a  weapon  to  block 
developments  in  western  Travis  County,  this  misuse  of  the 
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4 .  Mandate  that  a  Private  Property  Rights  Act  be  enacted  as  part  of 
the  reauthorization  of  the  Act.  * 

5.  Mandate  that  the  Act  provide  indemnification  for  damages  or 
losses  caused  to  persons  and  private  property  because  of 
"listed"  species  on  or  near  the  property.  ' 

6.  Mandate  that  the  US  Supreme  Court  rule  on  the  application  of 
the  ESAct  to  private  property  as  it  relates  to  the  5th 
Amendment . 

7.  Mandate  a  review  of  the  practices  and  policies  of  USF&w,  &  The 
Nature  Conservancy. 

a.  Pressure  has  been  put  on  Amresco,  RTC,  FDIC  and  other 

federal  agencies  to  sell  to  environmental  groups  such  as 
Nature  Conservancy,  Comanche  Peak  Conservation  Fund,  City 
of  Austin,  BCCP. 

b.  Helen  Ballew,  Earthfirsti  activist,  wife  of  Earthfirstl 

attorney,  Bill  Bunch,  and  former  staff  member  of  the 
Nature  Conservancy  was  invited  to  attend  the  initial 
meetings  of  landowners  with  USF&H  and  asked  to  give 
landowners  information  about  the  disposition  of  their 
property  to  the  Nature  Conservancy. 


Act  has  been  welcomed  by  many  environmentalists,  but  has 
offended  many  scientists,  citizens,  and  landowners.  In  the 
case  of  the  listing  of  five  invertebrates,  the  petition  was 
submitted  by  an  employee  of  the  City  of  Austin 
environmental  department  with  no  expertise  on 
invertebrates. 

Senator  Slade  Gordon  (R-WA)  has  said  "Saving  species  from 
extinction  is  a  worthwhile  and  important  pursuit. .. (but) 
the  ESAct,  as  currently  drafted,  reguires  a 
disproportionate  amount  of  human  sacrifice."  QreenSpeak'a 
Roll  Call  (January  1992). 


"The  ESAct  is  offering  a  strong  economic  incentive  to 
destroy  endangered  species  and  their  habitats.  Discovering 
a  threatened  or  endangered  species  on  your  property  should 
alert  landowners  to  the  threat  of  financial  ruin  if 
government  agents  learn  that  it  is  there.  If  they  cannot 
sell  the  property  quickly  or  somehow  get  rid  of  the 
threatening  bugs,  slugs  or  rare  plants,  they  may  be  barred 
from  using  their  property.  If  society  feels  that  an  owner's 
use  of  land  should  be  restricted  due  to  an  endangered 
species  then  society  owes  that  person  compensation,  and  a 
plan  that  can  balance  economic  and  environmental  concerns." 
(Ban  JoBe  Mercury  News.  30  April  1992.) 
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c.  Application  of  the  "Harm"  definition  by  USPtW  to  araas 

classified  as  "potential"  habitat. 

d.  Differentiation  between  federal,  municipal  and  private 

owner*  in  mitigation,  consultations,  processing, 
permitting  and  enforcement. 

e.  Differentiation  between  large  corporate  ownership  and  small 

private  ownership. 

f.  Utilization  of  "false"  Bcience. 

g.  Tactics  to  intimidate  landowners. 

Currently,  USFtW  enforcement  of  the  ESAct  is  environmentalism  of 
the  worst  kind.  In  the  best  case  it  is  a  misguided  crusade  to  bring 
nature  and  evolution  to  a  halt;  in  the  worst  case  it  is  a  cruel, 
artificial  tool  being  ueed  to  dispossess  landowners  of  their 
property  with  no  compensation.10  Your  help  is  urgently  needed  and 
I  eBk  for  your  support  now  to  mandate  that  the  government  either 
pay  for  the  lands  it  is  restricting  or  restore  the  rights  to  use  of 
the  land.  The  rule  used  to  be  that  you  oouldn't  use  your  land  to 
hurt  your  neighbor;  now  its  what's  attractive  and  a  batter  use  for 
the  greater  good. 

Ladies  and  Gentlemen,  please  do  not  believe  the  grandiose  talk  you 
will  hear  today  about  the  BCCP.  We,  as  you,  have  been  led  to 
believe  that  it  would  solve  our  problems;  that  it  enjoyed  universal 
public  support  when  it  did  not;"  that  it  had  workable  funding 
mechanisms  when  it  did  not;  that  affected  landowners  were  fairly 
represented  throughout  the  process  when  they  were  not;  that  the 
plan  was  acceptable  to  them  when  it  was  not;  that  the  ecosystem  in 
western  Travis  County  is  somehow  unique  when  it  is  not;12  that 
efforts  were  made  to  locate  preserves  in  areas  where  landowners 


Senator  Mark  Hatfield  (R-OR) ,  who  helped  draft  the  original 
ESAct,  says  its  application  has  reached  far  beyond  what  its 
original  sponsors  intended  and  has  wrongly  moved  resource 
management  issues  from  Congress  to  the  courts,  "the 
situation  has  gotten  out  of  control."  (Washington  Post 
1992) 


The  City  of  Austin  has  passed  a  $20,000,000  bond  issue  for 
the  acquisition  of  preserve  araas.  However,  the  total  cost 
of  the  plan  is  estimated  to  approach  $200,000,000. 

No  "Critical"  habitat  has  yet  been  designated  for  these 
areas. 
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would  not  be  severely  impacted  when  they  were  not." 

Now,  six  years  after  Its  inception,  the  plan  is  still  in  embryonic 
form;  no  one  wants  to  pay  for  it.  For  most  of  us,  it  has  and  is 
leading  to  our  financial  and  professional  ruin,  in  fact,  as  the 
plan  seemed  to  progress  and  become  more  workable,  the  environmental 
community  withdrew  its  support,  since  it  was  not  in  keeping  with 
the  primary  goal  of  halting  growth  and  acquiring  all  of  western 
Travis  County  as  a  park. 

Please  help  us  by  enacting  rational  legislative  and  administrative 
change  to  the  BSXot  so  that  ve  can  begin  to  heal  some  of  the  damage 
which  has  been  done  to  landowners.  I  earnestly  believe  that  the 
same  Power  that  has  looked  over  the  earth  for  millions  of  years 
will  continue  to  do  so;  I  also  believe  that  private  property  owners 
can  do  a  better  job  of  maintaining  the  natural  balances  of  the 
earth  than  the  public  sector.  Thank  you  for  your  attention  to  this 
matter;  it  is  an  urgent  one. 

Please  include  this  statement  in  the  hearing  record  as  part  of  the 
San  Marcos  hearing  held  in  San  Marcos  on  July  6,  1993  by  the 
Subcommittee  on  Environment  and  Natural  Resources. 


Fred  Purcell  D.D.S. 


USFSW  has  said  they  would  only  accept  a  metropolitan 
preserve  system.  It  would  be  much  less  expensive  and  more 
encompassing  to  build  a  more  rural  preserve  system. 

10 
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Thank  you  for  your  letter  dated  June  1,  1992  requesting  a  determination  under 
Section  9  of  the  Endangered  Species  Act  regarding  the  potential  for  the 
occurrence  of  endangered  species  on  the  tract  owned  by 

Mr.  The  tract  totals  approximately  40  acres  and  is 

located  northeast  of  Barton  Creek  and  south 

We  have  reviewed  the  information  submitted,  including  the  results  of  surveys 
for  golden-cheeked  warblers,  and  concur  with  your  determination  that  the 
black-capped  vireo  and  endangered  karst  invertebrates  are  unlikely  to  occur 
on  the  tract.  While  no  golden-cheeked  warblers  were  recorded  during  your 
surveys,  our  data  indicate  that  warblers  have  been  recorded  in  areas 
immediately  adjacent  to  the  subject  tract.  We  believe  that  even  though 
surveys  did  not  indicate  presence  of  the  golden-cheeked  warbler  on  or 
adjacent  to  the  subject  tract,  the  area  may  be  utilized  by  the  species. 
However,  we  do  not  believe  that  development  of  the  tract  is  precluded  if  a 
250'  buffer  zone  is  established  from  the  fenceline  located  above  the  creek, 
and  any  clearing  and  exterior  construction  activities  occur  outside  the 
breeding  period  of  the  golden-cheeked  warbler.  The  buffer  zone  indicated 
above  would  be  an  area  in  which  no  major  construction,  such  as  building 
structures  or  roadways,  would  occur;  passive  uses,  such  as  park  or  picnic 
areas,  playing  fields,  or  xeric  landscaping  being  suitable  for  the  buffer 
area. 

You  should  understand  that  the  biological  recommendations  in  this  letter  are 
based  upon  current  knowledge  of  the  species.  Since  biological  knowledge  of 
federally-listed  species  is  continuously  growing,  our  recommendations  may 
change  based  on  new  data  collected.  The  current  recommendations  are  what  the 
Service  believes  are  necessary  to  comply  with  the  Act  under  current 
conditions.  Should  additional  biological  information  on  the  species 
addressed  in  this  letter  become  available  prior  to  initiation  of  your 
activity,  the  recommendations  of  the  Service  may  change.  In  such 
circumstances,  the  Service  may  contact  you  regarding  changes  in  our 
recommendations  as  a  result  of  new  biological  data.  In  addition,  you  are 
ultimately  responsible  for  compliance  with  all  laws,  and  this  letter  cannot 
assure  you  complete  protection  from  any  current  or  future  federal,  state, 
regional,  or  local  development  requirements. 

If  you  have  any  questions  regarding  our  determination  or  the  provisions  of 
the  Endangered  Species  Act,  please  contact  Karen  Cathey  at  512/482-5436. 


Sincerely 


Sam  D.  Ham/lton 
State  Administrator 


Enclosure 
cc: 

Mr.  Jim  Nuckles,  Travis  County  Tax  Appraisal  District,  Austin,  TX 
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Mr.  J.B.  Ruhl 

Fulbright  6  Jaworski 

600  Congress  Ave.,  Ste.  2400 

Austin,  Texas   78701 


JUL  1  7  1992 


Dear  Mr.  Ruhl: 

Thank  you  for  your  letter  dated  June  1.  1992  regarding  55  acres  located  in 
the  area  bounded  by 

in  Austin,  Travis  County,  Texas.  We  previously  evaluated  this  tract  in 
our  letter  dated  March  23,  1992  and  determined  the  property  had  habitat 
suitable  for  the  golden-cheeked  warbler.  A  survey  was  recommended  to 
determine  whether  the  species  was  present  on  the  tract.  Your  current  letter 
included  an  endangered  species  survey  conducted  in  the  1992  breeding  period. 

Areas  that  are  biologically  necessary  for  the  continued  existence  of  a 
species  may  not  be  continuously  occupied  by  that  species.  There  are  records 
of  the  golden-cheeked  warbler  occurring  in  the  two  large  blocks  of  habitat 
located  north  and  south  of  the  subject  tract  during  the  1992  breeding  season. 
Therefore,  the  Service  believes  the  tract  may  be  utilized  by  the  species  and 
several  consecutive  years  of  data  may  be  needed  to  ensure  that  development  of 
the  tract  will  not  result  in  a  prohibited  take  of  the  species.  However,  the 
Service  believes  that  if  surveys  conducted  during  three  (3)  consecutive 
breeding  seasons  do  not  identify  any  golden-cheeked  warbler  use  of  the  site, 
the  site  is  not  used  nor  reguired  for  the  recovery  of  the  species  and 
activities  in  the  area  would  not  likely  reguire  a  Section  10(a)  permit. 

Thank  you  for  your  reguest  for  the  review  of  this  property.  We  appreciate 
your  concern  for  endangered  species  and  your  desire  to  comply  with  the 
Endangered  Species  Act.  If  you  have  any  guestions,  or  wish  to  discuss  this 
matter  further,  please  contact  Karen  Cathey  at  512/482-5436. 


Sincerely 


Sam  D.  Hamilton 
State  Administrator 


cc:   City  of  Austin,  Environmental  S  Conservation  Services  Dept.,  Austin,  TX 
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SEP  17  1992 

Mr.  J.B.  Ruhl 

Fulbright  &  Jaworski 

600  Congress  Avenue,  Suite  2400 

Austin,  Texas  78701 

Dear  Mr.  Ruhl: 

This  responds  to  your  letter  dated  June  30,  1992, 
regarding  lots  Travis 

County,  Texas.  You  requested  clarification  of  our  previous 
letter   dated   June   9,   1992,   to 

and  a  reevaluation  of  our 
determination  that  the  proposed  development  of  these  lots 
could  adversely  impact  the  golden-cheeked  warbler  and  thus 
require  a  Section  10(a)(1)(B)  permit  under  the  Endangered 
Species  Act  (Act) . 

You  stated  in  your  letter  that  the  owner  of  these 
properties  "...is  willing  to  preclude  clearing  of  the 
potential  warbler  habitat  located  on  the  lots  by  way  of  a 
conservation  easement,"  and  that,  "through  this  mechanism,  no 
warbler  habitat  on  the  lots  is  eliminated  and  the  contiguous 
habitat  patch  is  in  no  way  reduced...."  However,  Lisa 
O'Donnell  of  our  staff  has  inspected  the  lots  as  well  as 
adjacent  lots  along  and  is  unable  to  concur  that 

the  vegetation  on  the  front  of  the  lots  provides  unsuitable 
habitat  for  the  warbler.  A  virtually  closed  (>90%)  canopy, 
with  heights  ranging  from  approximately  15  to  30  feet,  of  Ashe 
juniper,  Spanish  oak,  live  oak  and  an  occasional  Texas  ash 
occurs  within  about  2-30  feet  from  the  pavement.  This  plant 
community  is  consistent  with  the  U.S.  Fish  and  Wildlife 
Service's  legal  definition  of  warbler  habitat  (letter  dated 
January  15,  1992,  to  Mayor  Bruce  Todd). 

Our  current  position  regarding  the  location  of  proposed 
developments  is  based  on  the  configuration  of  warbler  habitat 
and  not  just  on  the  precise  locations  of  warbler  sightings. 
Because  warbler  occupation  of  a  given  habitat  block  varies 
from  year  to  year,  and  given  the  limitations  of  human 
observers,  we  believe  that  if  warblers  are  present  within  the 
habitat  block,  then  any  portion  of  that  block  may  be  utilized 
during  some  portion  of  a  given  nesting  season.  Since  suitable 
warbler  habitat  occurs  throughout  both  lots,  which  are  an 
integral  part  of  one  of  the  largest  blocks  of  warbler  habitat 
remaining  in  Travis  County,  and  warblers  were  sighted  less 
than  2000  feet  from  lots  5  and  6  during  1991  and  1992,  we 
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believe  warblers  are  likely  to  utilize  the  subject  lots  for 
breeding,  foraging,  and/or  sheltering  activities.  - 

In  addition  to  further  reduction  and  fragmentation  of  the 
habitat  block,  development  of  the  lots  along 
could  result  in  increased  secondary  impacts,  causing  territory 
abandonment  or  reduced  reproductive  success.  Possible 
secondary  impacts  include  increased  numbers  of  potential 
predators  (e.g.,  jays,  raccoons,  house  cats,  etc.),  increased 
noise  levels  and  human  activity  in  warbler  habitat  areas,  and 
concurrent  changes  in  plant  and  animal  communities.  Due  to 
possible  impacts  to  the  warbler  resulting  from  the  proposed 
development,  we  believe  that  a  Section  10(a)(1)(B)  permit 
would  be  required  to  develop  the  property. 

Biological  knowledge  of  the  warbler  is  continually 
growing  and  our  recommendations  based  on  new  knowledge  may 
change.  The  biological  recommendations  in  this  letter  are 
based  upon  current  knowledge  of  the  species.  These 
recommendations  are  what  the  Service  believes  are  necessary  to 
comply  with  the  Act  under  current  conditions.  If  additional 
biological  information  becomes  available  that  demonstrates  the 
proposed  developments  would  pose  no  threat  to  the  warbler,  the 
Service  would  reconsider  our  position. 

We  apologize  for  any  inconvenience  our  delayed  response 
may  have  caused.  If  you  and  your  client  wish  to  present 
further  information,  please  contact  Lisa  O'Donnell  of  our 
staff  or  Jana  Grote,  Assistant  Field  Supervisor,  at  512-482- 
5436. 


Sincerely, 


tf 


M^n< 


Sam  D.  Hamilton 
State  Administrator 


cc:  City  of  Austin,  Environmental  and  Conservation  Services 
Department,  Austin,  TX 
Jim  Nuckles,  Travis  County  Tax  Appraisal  District,  Austin, 

TX 
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July  6,  1993 

Subcommittee  on  Natural  Resources  and  the  Environment 

Merchant  Marines  and  Fisheries  Committee 

c/o  The  Honorable  Greg  Laughlin 

102  North  L.B.J. 

San  Marcos,  Tx.  78666 

Re:   Hearing  on  pending  legislation  to  Reform  Endangered  Species  Act 
(ESA) 

Dear  Congressmen: 

I  support  H.R.  1490  which  is  designed  to  reform  the  federal 
Endangered  Species  Act.  I  believe  that  taxpayers  should  no  longer  have 
to  face  the  excessive  burdens  imposed  upon  local  economies  by  endangered 
species  listings  that  are  made  in  error  because  of  insufficient  or 
inaccurate  biological  science.  This  new  legislation  proposed  by 
Congressman  Fields,  Laughlin,  Tauzin  and  over  4  0  others,  addresses  many 
of  the  shortcomings  that  currently  exist  in  the  federal  law,  as  written, 
and/or  as  implemented. 

The  days  when  we  can  afford  to  see  a  species  listed  because  of  the 
potential  risk  to  a  minor  population  segment  are  long  past.  We  can  no 
longer  endure  the  strain  to  economic  development  that  results  when  a  sub- 
species must  be  protected  largely  at  the  expense  of  private  property 
owners.  The  landowner  segment  of  the  taxpaying  public  has  now  become  a 
minority  population  that  is  subject  to  un-fair  taxation  under  a  unique 
system  that  separates  landowners  who  wish  to  develop  their  land  from  all 
other  citizens.  Because  federal  funds  necessary  to  recover  endangered 
species  in  Travis  and  Williamson  County  are  so  limited,  our  citizens  have 
been  asked  to  commit  our  children  to  the  bondage  of  financing  a  local 
habitat  conservation  plan  for  the  next  30  years.  The  total  cost  for  the 
Balcones  Canyonlands  Conservation  Plan  has  been  estimated  at  between  150 
million  and  300  million  dollars.  This  figure  includes  acquisition  costs 
for  wildlife  preserves,  maintenance  and  operations  costs,  and  interest 
payments  on  the  bonds. 

The  U.S.  Fish  and  Wildlife  service  is  now  evaluating  a  petition  to 
de-list  7  cave  insects,  some  of  which  are  found  in  almost  every  cave  in 
Travis  and  Williamson  County.  The  just-published  recovery  plan  for  these 
insects  has  been  estimated  to  cost  over  $  10  million  dollars.  Just  as 
the  taxpayers  of  local  counties  cannot  afford  the  local  conservation 
plan,  the  federal  government  cannot  afford  recovery  plans  needed  for  the 
9  or  10  local  species  of  concern.  The  Endangered  Species  Act  must  be 
amended,  or  administrative  changes  must  be  implemented,,  to  reduce  funding 
needs  to  a  level  that  taxpayers  can  support.  If  it  is  not,  opposition 
will  grow  and  our  human  environment  will  continue  to  suffer.  I  ask  for 
your  vigorous  support  for  H.R.  1490. 

Sincerely, 


Kathryn  F.  Heidemann 

1002  Ash  Street 

Georgetown,  Texas  78626 

512-863-5818  (home)  or  512-863-2935  (work) 


172 


The  Real  Estate  Council 


Of    Austin,    Inc 


Officers 

Gary  S.  Farmer, 

President 
Rick  Reed, 

Vice  President 
Aan  <  ijrrert  Coleman, 

Secretary 
Joseph  F  Griffith, 


1  h,u 


C_t_n 


David  B  Armbrust 
loseph  I   Beal,  P.E. 
Wm.  Terr)  Bray 
Paul  J.  Bury 
Stephen  O.  Drenncr 
Joe  A.  Duncan 
Jay  Hailty 
Richard  S.  Hill 
Dick  Ohenhaus 
i    Patrick  Oles,Jr 
Mike  Shorter 
Thomas  I  Terkel 

Board  of  Directors 
Torn  Alonzi 
Charles  B.  Brown 
Philip  W.  Capron 
R  G  Converse 
Mike  Crockett 
L  Patrick  Flynn,  It 
Alan  M.  Glen 
Z.  O  Hamilton.  Jr. 
Charles  H   Heimsath 
Terrence  L.  Irion 
Ronald  Kessler 
Robert  I    Knight 
Ronald  P.  Landry 
Paul  W  Lmehan 
Man  V    \larhias 
Steve  T,  Matthews 
John  F.  Morran 
Ty  Puckett 
Donald  J.  Reese 
Brian  C.  Rider 
Mark  Rose 
Walter  Is   Sajd 
Kerry  E.  Tate 
Jack  L.  Tisdale 
Neel  White 
Pete  Winsread 
Diana  G.  Zuniga 

Advisory  Director 
Glenn  E  « est 

Executive  Director 
Amy  McFlhenney 


301  Congress  Avenue  •  Suite  2110  •  Austin  TX  78701 
(5121  520-4151  •  FAX  (512)  320-4152 


August  3,  1993 


Subcommittee  on  Environment  and  Natural  Resources 

Attn:  Ms.  Lesli  Gray 

Room  545 

Ford  House  Office  Building 

Washington,  D.  C.  20515 

Dear  Ms.  Gray: 

I  am  writing  on  behalf  of  the  Executive  Committee  of  the  Real  Estate 
Council  of  Austin,  Inc.  (RECA)  in  regard  to  the  reauthorization  of 
Endangered  Species  Act  and  the  Subcommittee's  invitation  to  submit 
written  comment.  The  Real  Estate  Council  of  Austin,  Inc.  is  a  trade 
association  comprised  of  leaders  in  the  commercial  real  estate  industry  as 
well  as  a  cross-section  of  the  business  community  (i.e.  attorneys,  bankers, 
CPAs,  architects,  engineers,  developers,  etc.).  We  have  been  actively 
involved  through  our  membership  in  the  debate  and  potential  creation  of 
the  Balcones  Canyonlands  Conservation  Plan  (BCCP)  to  protect  listed 
species  in  Austin,  Texas. 

RECA  supports  the  preservation  of  endangered  species  and  the  concept  of 
protection  through  a  regional  habitat  plan  and  has  worked  actively  in 
support  of  the  BCCP.    Having  observed  and  participated  in  the  BCCP 
Regional  Plan,  we  are  concerned  with  the  process  and  its  ultimate 
outcome.    The  divisiveness  and  abuse  of  this  process  needs  to  be 
addressed  at  the  Federal  level  through  further  clarification,  and  by 
providing  appropriate  incentives  and  certainty  in  the  Act.  Otherwise,  the 
potential  of  the  Act  backfiring  and  creating  mass  resentment  and  mistrust 
is  inevitable.  The  reality  in  Austin,  Texas,  for  example,  has  been  a 
protracted,  contentious  process  which  has  been  ultimately  damaging  to  the 
support  for  the  species  being  protected. 

RECA  recommends  to  the  Subcommittee  on  Environment  and  Natural 
Resources  the  following  clarifications  and  reforms: 

I.         The  listing  process:  Mistrust  is  prevalent  in  the  regulated 
community  for  the  endangered  species  listing  process  because  of 
inadequate  scientific  data  and  compliance  guidelines.  In  Austin,  the  ESA 
is  often  used  to  satisfy  a  no-growth  agenda,  eliminating  any  feeling  of 
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certainty  and  damaging  the  support  of  the  BCCP.  The  sentiment  prevails 
that  as  soon  as  a  regional  plan  is  completed  a  new  species  will  be  listed 
negating  the  financial  and  time  commitment  invested,  or,  as  with  the  cave 
invertebrates  in  Travis  County,  new  scientific  data  may  question  the 
endangered  species  classification  entirely,  resulting  in  a  potential  de-listing 
of  a  species  and  overwhelming  resentment  and  mistrust.  Our 
recommendations  to  help  minimize  these  conflicts  are: 

a.  require  that  listing  decisions  are  based  on  thorough  review  of 
all  available  data  and  disclose  all  differing  opinions  and  conflicting  data 

b.  require  that  listing  rules  describe  the  activities  which  would 
harm  the  species  and  the  locations  where  those  activities  are  regulated 

c.  require  "Blue  Ribbon"  peer  review  of  the  entire  listing  decision 

II.  Permitting:  The  permitting  procedures  under  Section  10  of  the  Act 
are  lengthy,  excessively  expensive,  and  unclear  for  regulated  landowners. 
Even  those  landowners  willing  and  eager  to  comply  are  faced  with 
confusion  and  uncertainty.  Non-Federal  projects  do  not  have  the  benefit  of 
the  clear  procedures  and  time  frames  applied  to  Federal  projects  under  the 
Section  7  process.  Small  and  low-impact  projects  cannot  afford  the 
expense  and  delay  of  the  procedures.  RECA  recommends: 

a.  extend  the  Section  7  consultation  process  and  time  frames  to 
non-federal  projects 

b.  allow  small  and  other  low-impact  projects  to  proceed  under 
general  permits  similar  to  the  Corps  of  Engineers  Nationwide  Permit 
program 

III.  Regional  Habitat  Plan:  The  creation  of  a  regional  plan  is  a  concept 
we  support  although  the  process  at  the  local  level  is  fraught  with  conflict, 
due  in  great  part  to  local  politics,  personal  agendas  and  mistrust.  The  ESA 
could  facilitate  the  creation  of  a  regional  plan  through  the  implementation 
of  strong  guidelines  and  regulations  on  the  creation  process,  beyond  the 
scientific  requirements.  Control  of  the  makeup,  equity  and  authority  of  the 
creating  body  and  the  implementation  of  incentives  for  participation 
versus  damages  for  non-compliance  could  streamline  and  improve  the 
process  and  the  community's  confidence.    In  the  Austin  example,  often  the 
incentives  are  viewed  as  too  costly  for  individual  participation.  Providing 
a  model,  or  structure  in  the  Act  to  create  a  regional  plan,  could  potentially 
minimize  the  time,  cost  and  frustration  presently  being  experienced  in 
Austin,  Texas. 

The  Real  Estate  Council  of  Austin  supports  the  preservation  of  endangered 
species.  We  continue  to  strive  for  a  balance  that  will  maintain  a  healthy 
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economy,  while  protecting  our  natural  resources.    We  believe  solutions  do 
exist  if  we  work  together  and  respect  the  rights  of  others.  Thank  you  for 
the  opportunity  to  express  our  concerns  and  recommendations  and  for 
your  consideration. 


Respectfully, 


\rmer 
Preside' 


cc:      Representative  Gerry  E.  Studds 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries 

Representative  Greg  Laughlin 

Subcommittee  on  Environment  and  Natural  Resources 

Secretary  Bruce  Babbitt 
Secretary  of  the  Interior 

Senator  Phil  Gramm 
Senator  Kay  Bailey  Hutchison 

Texas  Delegation  to  the  House  of  Representatives 
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RIVERSIDE  AND  LANDOWNERS 
PROTECTION  COALITION,  INC. 


Officers 

Arthur  W.  Nagel 

President 

Route  2.  Box  2505 

Boerne,  Texas  78006 

(210)  537-4830 


Oma  Bell  Perry 
Sr.  Vice  President 
Route  1 ,  Box  1 53 
Leakey,  Texas  78873 
(210)232-5540 


Sid  Hoover 
Secretary 
P  O.  Box  1288 
Ozona.  Texas  76943 
(915)836-4323 


Alice  Dierks 
Asst  Secretary 
P  O  Box  27 


July  21,  1993 


Congressman  Gerry  E.  Studds 

U.S. House  of      Representatives 

Chairman 

House  Committee  on  Merchant  Marine  and  Fisheries  JW.  ° 

Room   1334 

Longworth  H.O.B. 

Washington,  D.C.     20515-6230 

Dear  Congressman  Studds: 

Thank  you  for  holding  the  record  open  until  August  6, 
1993  of  your  hearings  July  6  in  San  Marcos  and  San  Antonio  on 
the  Endangered  Species  Act. 

The  attached  report  is  provided  to  advise  you  of  a 
problem  encountered  here  in  Central  Texas  with  application  of 
Sec  7,  of  ESA. 


Here  in  Central  Texas  the  rural  electric  cooperatives 
Bergheim,  Texas  78004  are  bein8  directed,  under  authority  of  Sec  7  of  ESA,  to  conduct 
(210)336-2326  an  environmental  assessment  of  the  land  under  their  overhead 

electric  transmission  lines  for  potential  harm  to  endangered 
species  as  they  work  with  equipment  on  existing  lines  or  desire 

MeZl^Zcretary    ^plf^hfT  ^  ^  ^   ""^      ™S   'S  3   rec!uirement  ™inly 

Route  5.  Box  5467-a      of  REA-  Washington. 

Boerne,  Texas  78006 

Electric  cooperatives  have  an  easement  and  right-of-way 
across  ranch  properties,  granted  decades  ago  as  electricity 
was  brought  to  rural  Texas.     This  recorded  easement  was  willingly 
granted  for  cooperative  personnel  to  be  on  privately-held 
property  for  the  construction/maintenance  of  overhead  electric 

San  Angeio.  Texas  769oJransmission/distribution  lines.     In  no  way  do  easement  documents 

(915)655-8232  contain  the  permission  of  the  landowner  to  allow  professional 

personnel  to  survey  this  privately-held  property  and  make  a 
record  of  their  findings  that  becomes  a  part  of  files  open  to 
public  review. 


(210)537-4154 


J.  Willis  Johnson.  I 

Treasurer 

P.O  Box  2551 


Private  Rights 
To  Property 
Underlie  Our 
Individual 
Freedoms. 
Social  Harmony. 
And  Prosperity 


Texas  landowners  are  very  zealous  in  preserving  the 
privacy  of  their  large  tracts  of  land.     Under  state  law 
trespassing  is  a  serious  offense. 
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Ltr  to  Congressman  Studds 

Jul  21,  '93 


We  are  now  counselling  and  shall  continue  advise 
landowners  to  not  allow  surveying  and  recording  the  results 
in  open  access  files  regarding  land  that  belongs  only  to  a 
landowner,  unliess  that  owner  expressly  permits  such  activity. 
Until  recently  some  electric  cooperatives  were  contracting  for 
the  surveying  and  reports  without  prior  knowledge  or  consent 
of  the  landowner. 

As  electric  cooperatives  continue  to  supply  electricity 
in  rural  Texas  we  seek  for  landowners  and  our  electric 
cooperatives  some  status  similar  to  approved  incidental  takings 
as  they  work  their  overhead  lines.    The  miles  of  norrow 
easement  for  electric  lines  that  criss-cross  Texas  involves  a 
minute  part  of  the  vast  habitatfen*  (acres)  in  Cotral  Texas  for 
two  endiargered  species  birds.     Certainly  the  infrequent  but 
necessary  work  on  overhead  electric  lines  will  not  be  for  the 
purpose  of  taking  any  endangered  species  and  will  in  no  way 
appreciably  reduce  the  likelihood  of  the  survival  and  recovery  of 
the  species. 

Finally  there  is  a  lack  of  equity  in  the  current  program 
as  it  is  applied     only  to  rural  lands  with  an  overhead  electric 
line  across  them  are  to  be  assessed  and  recorded  in  open  records. 

There  is  no  practical  alternative  to  electric  cooperatives 
servicing/maintaining  their  existing  lines  across  rural  Texas 
as  they  do  presently  and  have  in  the  past.     Electricity  is 
essential.     It  is  life  supporting.     We  suggest  above  a  solution 
to  protection  of  private  property,     the  availability  of  habitat 
for  endnagered  species  is  of  such  volume  that  endangered  species 
will  not  be  in  peril  of  extinction. 

This  matter  can  be  resolved  with  no  impairment  to 
endangered  species,  continuation  of  the  essentail  work  of 
electric  cooperatives,  and  no  loss  of  privacy  to  landowners. 

I  am  avaiable  and  shall  be  pleased  to  assist  in  any 
manner  you  desire. 


Thank  you 


Encl 
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The  Association  of 

Texas  Electric  Cooperatives,  Inc. 

P.O  Bo»  9589.  Austin.  Te«s  78766 

8140  Burnet  Road.  Austin.  T«u  78758    AC  512  454-0311 


July   8,    1993 


Mr.  Bob  Berg land,  Chairman 

National  Endangered  Species  Act  Reform  Coalition 

1800  Massachusetts  Ave.  N.W. 

Washington,  D.C.   20036 

Dear  Bob: 

Texas  Electric  Cooperatives  would  like  to  call  attention  to 
certain  difficulties  caused  by  the  Endangered  Species  Act 
which  need  to  be  addressed  during  reauthorization  or  perhaps 
in  a  separate  action.   The  concerns  are  articulated  clearly 
in  the  enclosed  material  from  Mr.  Arthur  Nagel,  President  of 
the  Riverside  and  Landowners  Protection  Coalition. 

One  issue  involves  the  unintended  negative  effects  of 
documenting  rare  plants,  animals  and  cultural  resources 
along  power  line  corridors.   Environmental  reports  for  REA 
or  state  regulatory  commissions  become  government  records 
available  to  anyone.   This  advertises  environmentally 
sensitive  locations  which  can  lead  to  illegal  "pot  hunting" 
or  biological  "research"  by  amateurs  who  have  no  true 
respect  for  the  resources  much  less  private  property  rights. 

For  this  reason  alone,  some  landowners  may  refuse  access  to 
their  property  by  cooperative  agents  where  the  easement 
lanmiage  does  not  clearly  authorize  survey  activities.   You 
ate  well  aware  of  the  problems  that  would  cause  an  electric 
cooperative  which  must  conduct  certain  studies  as  part  of 
the  REA  loan  process  and  certain  state  siting  requirements. 

Another  concern  is  that  landowners  who  happen  to  have  power 
line  easements  across  their  property  may  be  singled  out  for 
resource  protection  measures  when  a  neighbor  with  no  such 
easements  is  not.   Landowners  are  becoming  reluctant  to 
grant  power  line  casements  because  of  the  far-reaching 
implications  of  the  Endangered  Species  Act. 
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July  8,  1993 
Mr.  Bob  Bergland 
Page  2 

I  hope  that  the  coalition  can  carry  these  concerns  to  key 
members  of  Congress  during  the  reauthorization  process.   We 
appreciate  your  prompt  consideration  during  this  critical 
time. 


incerely, 


rim  Morriss 
Executive  Vice-President 

Arthur  Nagel,  Riverside  &  Landowners  Protection  Coalition 
Steve  Petry,  NRECA  Government  Relations  Deparment 
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COMMENTS  ON  THE  ENDANGERED  SPECIES  ACT 


Presented  To: 

U.S.  House  of  Representatives 

Committee  on  Merchant  Marine  and  Fisheries 

for  inclusion  in  the  Public  Comment  Records  as  part  of  the 

San  Marcos,  Texas  Field  Hearing 

July  6,  1993 


Prepared  by: 

Robert  R.  Brandes 

P.O.  Box  5808 

Austin,  Texas  78763 

512  327-7366 
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The  following  comments  and  exhibits  on  the  Endangered  Species 
Act  are  being  submitted  for  inclusion  in  the  Federal  Public 
Record  for  the  U.S.  House  of  Representatives  Committee  on 
Merchant  Marine  and  Fisheries'  July  6,  1993,  San  Marcos,  Texas, 
Field  Hearing. 

My  name  is  Robert  Brandes.  I  was  appointed  to  the  Balcones 
Canyonlands  Conservation  Plan  (BCCP)  -  the  proposed  Austin, 
Texas,  Regional  Habitat  Plan  (HCP)  -  Executive  Committee  as 
Landowner  Representative. 

My  appointment  was  made  approximately  two  months  before  the 
approval  of  the  February  1992  BCCP  "Final  Draft".   Prior  to 
that  time  there  was  little  meaningful  opportunity  for  the 
landowning  public,  as  opposed  to  the  developers,  to  be  fairly 
represented  in  the  BCCP  process.   Because  of  my  belated  Executive 
Committee  appointment  I  had  little  or  no  influence  on  the  "Final 
Draft's"  outcome.   As  a  result,  one  of  the  country's  major  urban 
and  suburban  HCP ' s  was  and  is  strongly  tainted  by  special 
interest  and  political  influence. 

The  Endangered  Species  Act  (ESA),  however  well  intentioned  at 
its  inception,  has  seemingly  strayed  far  off  course.   The  ESA 
has  become  the  catalyst  for  enormously  destructive  local  and 
regional  "environmental"  battles. 

Prominent  among  these  battles  is  who  owns,  controls  and  pays 
for  the  useage  of  land  and  water.   This  ongoing  debate  is  at 
the  very  heart  of  the  ESA  controversy.   Saving  endangered  species 
often  appears  a  distant  bi-product  lost  in  the  quagmire  of  other 
controversial  ESA  issues. 

It  often  seems  that  our  country's  understanding  of  land  ownership 
and  use  is  being  rapidly  modified  by  current  enforcement  policies 
and  interpretations  of  the  ESA.   Dangerous  and  fundamental 
changes  in  the  historic  concept  of  property  rights  are  occuring 
through  the  independent  and  unregulated  actions  of  a  single 
government  agency,  the  U.S.  Fish  and  Wildlife  Service. 

Alarmingly,  the  changes  are  not  coming  about  within  the 
democratic  process.   They  are  occuring  through  bureaucratically 
mandated  regulations  and  strategically  organized  group  pressures. 
If  there  ever  was  a  situation  ripe  for  abuse  it  is  this  one 
in  which  a  small,  ill-prepared  government  agency  is  handed 
massive  amounts  of  regulatory  power  with  little  or  no  checks 
and  balances.   Simply  put,  the  Endangered  Species  Act  is  beyond 
USFSW's  capabilities  to  equitably  and  fairly  administer.   The 
results  of  this  immense  mis-application  of  enforcement  authority 
has  been  ard  is  today  disasterous  for  significent  portions  of 
the  country's  population. 
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Because  of  the  ESA ' s  vulnerability  to  abuse  by  the  special 
interests,  a  nationwide  property /environmental  rights  battle 
of  enormous  proportions  is  being  waged  with  the  predictable 
result  of  no  real  winner.   Politicians,  U.S.  Fish  &  Wildlife 
(USF&W),  organized  environmental  groups  and  large,  influential 
land  owners  have  one  and  all  used  the  good  intentions  of  the 
ESA  for  personal,  political  and  economic  gain.   The  ESA  has 
metamorphosed  into  the  proverbial  no  win  situation.   To  say 
otherwise  is  simply  ignoring  the  facts. 

One  only  need  look  at  the  dark  history  of  events  that  have  taken 
place  in  the  Austin,  Texas,  area  over  the  last  four  plus  years 
to  understand  the  ESA's  vunerability  to  abuse  and  misuse.   USF&W, 
environmental  organizations,  land  acquisition  groups  such  as 
The  Nature  Conservancy,  some  local  politicians  and  influential 
land  owners/developers  have  all,  at  one  time  or  another,  used 
the  ESA  to  their  own  advantage  or  for  potential  personal  gain. 

While  offering  the  illusion  an  extremely  strong  federal  law, 
the  Endangered  Species  Act,  because  of  its  inherent  vagueness, 
leaves  itself  open  to  multiple  interpretations.   When  the  ESA's 
vagueness  and  general  obfuscation  is  combined  with  USF&W 's 
questionable  interpretations  and  selective  enforcement  of  the 
ESA,  an  untenable  situation  arises  where  there  are  no  hard  and 
fast  rules.   This  places  the  general  land  owning  public  subject 
to  the  whims  of  the  controlling  federal  agency  responsible  for 
ESA  enforcement.   Glaring  examples  are  USF&W' s:  random  and  varied 
ESA  enforcement  policies,  knee  jerk  acceptance  of  the  emergency 
listing  petition  for  the  Golden  Cheek  Warbler,  questionable 
listing  of  certain  cave  invertebrates,  refusal  to  reach  timely 
decisions  and  equitably  enforce  and  resolve  local  Salamander 
issues. 

This  bureaucratic  nightmare  leaves  affected  communities, 
businesses  and  landowners  at  a  complete  loss  as  to  how  to  proceed 
with  normal  day  to  day  operations.   In  the  case  of  Austin,  a 
significant  portion  of  the  community  is  under  USF&W 's  imposition 
of  environmental  "Marshall  Law"  and  subject  to  whatever  USF&W 's 
enforcement  policy  happens  to  be  that  day. 

Up  to  now  USF&W  has  offered  little  solid  guidance  to  the  Austin 
community  while  at  the  same  time  selectively  and  capriciously 
enforcing  the  ESA.   Requests  for  specific  guidelines  either 
are  not  forthcoming  in  a  timely  manner  or  are  notoriously 
inconsistent.   It  has  become  readily  apparent  that  the  scope 
of  the  Austin,  Texas',  ESA  problems  are  beyond  USF&W 's 
capabilities  to  equitably  resolve.   And  to  make  matters  worse, 
USF&W  actions  have  made  it  abundantly  clear  that  having  a  HCP 
at  any  cost  in  Austin,  Texas,  is  one  of  that  agency's  priorties. 
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It  is  important  to  understand  the  problem  with  the  foregoing 
situation  is  that  a  federal  agency  (USF&W)  is  operating  with 
no  identifiable  restraints  while  interpreting  and  enforcing 
a  potentially  economically  destructive  Federal  Act  (ESA)  in 
totally  independent  and  arbitrary  manners.   The  Act's  varying 
enforcement  and  interpretations  by  USF&W  has  led  to  possibly 
intentional  and  certainly  unintentional  infringements  upon 
Austin's  and  its  citizen's  inherent  rights. 

USF&W 's  broad  powers  under  the  ESA  must  either  be  redefined 
or  strictly  limited.   The  current  situation  is  unrealistic, 
unworkable  and  has  no  place  under  our  form  of  government.   Put 
plainly,  too  much  unregulated  authority  has  been  granted  USF&W 
under  the  ESA.   The  Agency  too  often  appears  drunk  with  power. 

Another  area  of  concern  is  the  attempt  to  influence  local 
elections  by  major  tax  exempt  environmental  organizations  having 
a  vested  and  economic  interests  in  the  outcome.   While  this 
may  or  may  not  be  illegal,  it  certainly  constitutes  substantial 
conflicts  of  interest. 

The  Nature  Conservancy  (TNC)  is  both  ostensibly  loaning  and 
donating  funds  in  an  effort  to  influence  the  outcome  of  Austin's 
local  elections.   Having  successfully  done  so,  TNC  now  stands 
to  reap  significant  direct  and  indirect  gains  through  its 
potential  role  as  land  acquisition  agent  with  passage  of  this 
legislation.   Also,  in  additional  efforts  to  promote  its 
interests,  TNC  is  disseminating  misleading  and  inaccurate 
information  at  the  local,  national  and  Congressional  levels. 

If  these  enormously  influential  and  wealthy  organizations  are 

to  be  allowed  to  maintain  their  current  predatory  status  in 

the  environmental  debates  of  the  day,  they  must  be  held  to  higher 

standards.   Allowing  them  to  function  with  reckless  abandon, 

distorting  and  influencing  the  facts  at  will,  is  undermining 

the  very  foundation  of  the  ESA.   They  must  either  act  responsibly 

for  the  benefit  of  all  or  be  forced  out  of  the  picture.   This 

ongoing  abuse  of  special  privileges  cannot  be  allowed  to 

continue. 

A  different  perspective  may  also  help  in  understanding  one  major 
reason  for  the  continued  endangered  species  fight.   Look  at 
the  dispute  from  an  economic  benefit  standpoint. 

Major  development  blueprints  are  being  designed  as  a  result 
of  ESA  enforcement.   These  blueprints  determine:  who  gets  to 
develop,  where  they  get  to  develop,  when  they  get  to  develop, 
how  much  they  get  to  develop,  who  pays  for  these  development 
rights  and  how  much  these  rights  or  privileges  cost. 
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With  the  forgoing  in  mind,  it's  easy  to  see  that  millions  of 
dollars  in  potential  economic  benefits  are  to  be  derived  from 
securing  these  development  rights.   As  a  result,  wealthy  and 
influential  special  interests  are  combining  with  the  politically 
ambitious.   This  powerful  alliance  -  whether  from  the 
environmental  or  landowner  side  -  begins  to  play  significant 
and  corrupting  roles  in  the  process's  integrity.   These 
detrimental  forces  undermining  the  ESA ' s  integrity  must  be 
identified  and  stopped  if  there  are  to  be  any  peaceful  solutions 
to  endangered  species  problems. 

There  must  also  be  recognition  of  the  fact  that  landowners  who 
have  maintained  the  environmental  integrity  of  their  land  up 
to  the  present  must  now  not  be  required  to  carry  disportionate 
economic  burdens  of  preserving  endangered  species.   Rather  than 
being  singled  out  and  punished  financially  they  should,  at  the 
very  least,  be  recognized  and  their  good  land  stewardship  be 
rewarded . 

It's  a  very  difficult  pill  for  landowner's  to  swallow  to  be 
told  by  those  who  have  destroyed  the  species  or  habit  in  their 
particular  geographic  areas  that  the  remaining  responsible 
landowners  must  bear  the  preservation  burdens,  both  financially 
and  otherwise,  for  all.   If  protecting  the  environment  is  good 
for  all  then  all  must  share  those  costs.   Singling  out  portions 
of  the  citizenry  to  solve  national  or  global  problems  is  both 
hypocritical  and  the  height  of  arrogance.   No  positive  purpose 
is  ever  served  with  a  "gore  the  other  man's  ox"  mentality. 

Thank  you  for  the  opportunity  to  submit  my  comments  on  this 
most  important  of  national  issues.   Attached  are  various 
supporting  documents. 

Attachments:   21  July  1993  letter  to  Secretary  Bruce  Babbitt 
09  April  1993  Austin  Chronicle  BCCP  article 
06  August  1992  letter  to  Mr.  Elden  Aldridge 
09  April  1992  letter  to  Mr.  John  Sawhill 
30  July  1992  letter  to  Mayor  Bruce  Todd 
12  December  1991  letter  to  Mr.  S.  Hamilton 
01  February  1990  letter  to  Ms.  Alisa  Shull 
18  April  1989  letter  to  Mr.  Brad  Greenblum 
Austin  Vireo  Preserve  FOIA  documents 
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